ADVERSE POSSESSION. 


1. 


A deed which is void as to third persons on account of an adverse 
holding, is nevertheless valid and binding as between the parties 
themselves ; and the fact that the vendee was in possession, as tenant 
of the adverse holder, does not affect the principle.-—Abernathy v. 
Boazman, 


2. In an action for a breach of covenant of title, evidence that the vendee 


himself was in possession, as tenant of an adverse holder, at the 
time his deed was executed, is not admissible for the yendor: the 
fact that both parties knew of the adverse holding, and that there 
was no fraud, does not relieve the vendor from the liability to make 
good his covenant. 


AGENCY. 


1. 


Where two persons are employed in the same general business by a 
common employer, if one is injured by the negligence of the other, 
the employer is not responsible (per tot. cur.) ; but whether this rule 
applies to owners of a steamboat, when sued for the loss of a slave 
who was hired as a deck hand on the boat, and whose death was 
caused by a collision occasioned by the carelessness of the captain, 
who was one of the owners, guere? (Chief Justice CurtTon and 
Justice Ligon holding the negative, and Justices Gotptuwalre and 
Pue an the affirmative.)—Cook & Scott v. Parham, 

The owners of the boat would be responsible for the loss of the slave, 
if his death was the legitimate and natural consequence of the col- 
lision, and the collision was caused by the negligence of the defen- 
dants; andif his death was occasioned by his own act in leaping 
into the river, when frightened out of his ordinary presenc? of mind 
by the excitement, confusion and danger caused by the collision, it 
would be the legitimate consequence of that collision. 

It is the duty of the owners to use due care in providing competent 
officers for the boat, and the bailor may hold them responsible for 
the neglect of this duty, although he had the means of knowing the 
officers’ characters for care and skill when he hired his slave to 
them. 

If the collision was caused by the negligence or fault of the pilot, 
and the owners had the means of knowing that he was careless and 
reckless, they are responsible for the injury. 
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AGENCY—continvep. 


5. 


10. 


When an agent pays the money of his principal to a person who is 
not authorized to receive it, the principal may sue the receiver in 
assumpsit for money had and received ; but the bringing of such an 
action is a ratification of the payment, and discharges the agent 
from all further responsibility —Van Dyke v. The State, 81 
An agent to sell cannot himself become the purchaser without his 
principal’s consent ; if he is surety on his principal’s notes fo: the 
purchase money, he has the right to secure himself and the deed, 
which he had taken from his principal’s vendor to himself, would 
give him a lien to the extent of the money which he paid; but if he 
had other moneys of his principal in his hands at the time of his 
purchase, his lien would be diminished to that extent.—Walker v. 
Palmer, 358 
An endorsement of a note by one of the makers, purporting to 
transfer it, by written power of attorney, in the name of the payee, 
must be held to be the act of the payee himself.—Garrett et al. v. 
Holloway & Malone, 876 
When one makes a demand as agent of another, reasonable evidence 
of his authority may be required; but if the party fails to do this, 
and rest his refusal on the ground of right in himself, he cannot 
afterwards object to his want of knowledge of the agent’s authority. 
MeNeill & Furniss v. Easley, admr., 455 
In trover for the conversion of a slave, a witness who, as agent of 
plaintiff, brought the slave to this State, is competent to prove his 
own agency ; and although his testimony also tends to show that 
the slave was sold under attachment against himself, sued out by 
defendant, this does not render him incompetent, if there is no evie 
dence showing that he consented to the levy or sale.—Napier et al. 


‘y. Barry, 11 


When an admission of record is made by counsel in the court below, 
for the purpose of obviating the necessity of proof, it will be pre- 
sumed that he had authority to make it, and the admission cannot be 


‘withdrawn in the appellate court.--Montgomery v. Givhan et al., 568 


APPEALS AND WRITS OF ERROR. 


1. 


2: 


3. 


When one defendant wishes to revise a judgment rendered against 
himself jointly with others, he has the right to use their names for 
this purpose ; but, if they are unwilling to join in assigning errors, 
they must be summoned after the case comes to the Supreme Court ; 

and on their failure to join after such summons, an order of sever- 
ance is granted, and the appellant then prosecutes his appeal sepa- 
rately.—Savage & Darrington v. Walsh & Emanuel, 293 
And if the appellant in such case dies, having given bend with secu 

rity to supersede the judgment, the suit may be revived in the name 

of his personal representative. 293 
When a transcript is filed at a term subsequent to that to which the 
appeal was taken, the appeal will be dismissed on motion of the ap- 
pellee, and the appellant may sue out another appeal at any time 
before the affirmance of the judgment; but the appellee cannot 
have a dismissal of the appeal and an affirmance of the judgment 
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APPEALS AND WRITS OF ERROR—Conrtinuep. 


at the same time, and on the same transcript.—_Perryman v. Camp, 438 
4. The appeals spoken of in sections 8019 and 8020 of the Code, are ap- 
peals from final judgments or decrees, and not from those which are 
interlocutory only.—Powell v. Central Plank,Road Co., 441 
5. The register has power, under the Code, to grant an appeal from an 
interlocutory order of the Chancellor dissolving an injunction in 
vacation (Ligon J., dissenting). 441 
6. A writ of error will be quashed, on motion, when the record shows 
that the defendant therein was dead when the writ issued, and that — 
he had no legal representative.—-Wesson et al. v. Crook, 478 
7. Writs of error are governed, as to the practice in making parties, by 
the rule laid down in Sewall v. Bates, 2 Stew. 462; but when an ap- 
peal is taken under the Code, parties may be made in court below 
(§ 8069). 478 
8. When an appeal is taken under the Code, and security for costs 
merely is given, itis only necessary that the surety should acknowl- 
edge himself liable for the costs of the appeal as under the old prac- 
tice ; but if a bond is given to supersede the judgment (§ § 3019, 
3041), it is the duty of the clerk to send up a copy of it with the 
record (§ 3032). When the clerk merely certifies that the appellant 
**has given bond, with A. B. security for said appeal,” and does not 
send up acopy of the bond, the appeal will be dismissed on motion. 
Spencer, adm’r, v. Thompson and Wife, 612 
9. A writ of error does not lie from a decree of the Court of Probate, 
purporting to have been rendered on the final settlement of an estate, 
and reciting that the administrator ‘moved the court to be dis- 
charged on the grounds of payment and delivery of the property in 
his hands to the heirs; which motion being argued by counsel on 
both sides, and due deliberation had thereon by the court, it is 
considered by the court that the testimony is not sufficient to dis- 
charge the administrator.”—Hamilton, adm’r, v. Gwynn & Wife, 515 
10. When a party propounds his interest by petition to the court, praying 
to be made a party to a suit that he may prosecute an appeal or writ 
of error from the final decree, the order making him a party would 
relate back to the time when the decree was rendered ; and therefore, 
if his petition shows that an appeal or writ of error from the decree 
is already barred by the statute of limitations, it will not be granted. 
This rule applies equally to Chancery Courts and Courts of Probate.— 
Boykin v. Kernochan, 697 
11. The limitation prescribed to writs of error by the act of 1818 (Clay’s 
Digest 309 § 17), applies to final decrees in chancery, as well as to final 
judgments at law. 697 





ASSUMPSIT. 

1. When an agent pays the money of his principal to a person who is 
not authorized to receive it, the principal may sue the receiver in 
assumpsit for money had and received; but the bringing of such an 
action is a ratification of the payment, and discharges the agent- 
from all further responsibility.—Van Dyke v. The State, 81 

2, If one contracts to serve another for one year, at a stipulated sum 


47 
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ASSUMPSIT—Continvep. 


3. 


payable monthly, and is discharged, without any fault on his part, 
before the expiration of the year, he may treat the contract as still 
subsisting, and sue in assumpsit for wages due according to its 
terms, or he may consider it rescinded, and sue for unliquidated 
damages for its breach ; if he sue on the contract, he can only re- 
cover the wages due by its terms before the institution of the suit ; 
if for damages for breach of contract, he is entitled to recover the 
actual damage sustained up to the trial; but the sum specified in 
the contract would not, of itself, be the exact measure of such actual 


damage.—Fowler & Prout v. Armour, 194 
Assumpsit for use and occupation does not lie against a mere naked 
trespasser.—-Weaver v. Jones, | 420 


ATTACHMENT AND GARNISHMENT. 


1. 


The question whether the State can commence asuit by attachment, 
cannot be raised by a demurrer to the declaration.-Van Dyke v. 
The State, 81 
Where slaves are attached, and sold under an order of court as 
‘ perishable property,” the sale is sufficient to pass the title to the 
purchaser (Ligon, J., dissenting).--Millard’s Adm’rs v. Hall, 209 
An order of court directing the sheriff to ‘« proceed to sell” certain 
property in his hands, which he had attached, and * pay the pro- 
ceeds into court,” is a sufficient authority to him to make the sale, 
without any process or copy of the order from the clerk. 209 
A garnishee answered, that he would have been indebted to the de- 
fendant in a larger amount than the plaintiff’s judgment, but before 
the service of the garnishment one H., who held a note against said 
defendant for a larger sum than garnishee’s debt, proposed to sell 
said note to garnishee, who consented to take it to the extent of his 
indebtedness to defendant, the amount of which was not then as- 
certained ; that the note, which had been mislaid, was to be de- 
livered to him when found, but nothing was said about an endorse- 
ment ; that the note was endorsed and delivered to him after the ser- 
vice of the garnishment, the endorsement being antedated to corres- 
pond with the agreement: Held, that the plaintiff was entitled to 
judgment against the garnishee on‘this answer.—Self v. Kirkland, 275 
An ancillary attachment, sued out after the Code went into opera- 
tion, in a suit commenced by ordinary process under the old law, is 
a part of the original suit, and must conform tothe provisions of the 
old law.—Frankenheimer v. Slocum & Henderson, 378 
When a defendant in a judgment at law is garnisheed as the debtor 
of the plaintiff, and pays the amount of the judgment to the at- 
taching creditor, he may avail himself of the payment by a motion 
to enter satisfaction of the judgment against him.—Hagadon vy. 
Campbell, 875 


CASE, ACTION ON THE. 
1. When the act incorporating the municipal authorities of a city makes 


it their, duty to keep in repair the bridges and streets within the cor- 
porate limits, and in consideration thereof relieves them from other 
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duties, an action on the case lies against them for a neglect of this 
duty, in favor of a person who is thereby injured, —Smoot v. Mayor, 
&c., of Wetumpka, 112 
When such action is brought to recover damages for injuries caused by 

the fall of a bridge, it is not necessary to aver in the declaration 
that the bridge was broken without any fault on the part of the 
plaintiff; nor that he could not pass the street, of which the bridge 
formed a part, without crossing the bridge ; an averment that it was 
defendants’ duty to keep the bridge in repair, and that the injury 
resulted from its unsafe and rotten condition, which rendered it inca- 
pable of sustaining the usual burdens which were accustomed to pass 
over it, is sufficient. 112 
A count averring that the bridge was private property, not belonging 

to the corporation, and had become a public nuisance from its unsafe 
and rotten condition, and that said corporation, knowing this, failed to 
abate it, as they by law were anthorized and required to do; whereby, 
&c., is bad on demurrer; the failure to exercise judicial power prop- 
erly, in the absence of malice and corrupt intention, constitutes no 
ground of action. 112 
Where plaintiff declares in case on defendant’s omission of duty, in 
neglecting to treat a hired slave with proper care and attention during 

the term, the consideration and terms of the contract of hiring need 
not be alleged ; and if alleged, they need not be proved as averred. 
Moseley v. Wilkinson, 411 
In an action on the case for damages to plaintiff’s mill privileges, by 

the diversion of the water, it is not necessary to aver the manner or 

the means of the diversion.—Stein v. Ashby, 521 
Ii is sufficient, in such an action, to aver injury to plaintiff’s mil! priv- 
eleges, without alleging the existence of a mill. The gist of the 
action being the invasion of the right, there need be no actual dam- 
age, when the act complained of is of such a character that its 
repetition or continuance might become the foundation of an adverse 
right. §21 


CERTIORARI. 
1. Two distinct final orders or decrees of the Commissioners’ Court, one 


a) 


establishing a road, and the other granting a license to keep a ferry, 
cannot be taken to the Circuit Court by one writ of certiorari, although 

the ferry isa part of the road—Creswell and Monette v. The Com- 
missioners’ Court of Greene County, 282 
A certiorari cannot be awarded to bring up an amended record, un- 
less by consent, until the amendment has been made in the court be- 
low.—Townsend et al. v. Jeffries’ Adm’r, $29 
Three several judgments rendered by a justice of the peace, in cases 
between different parties, cannot be removed to the Circuit Court by 

one writ of certiorari, sued out by a party who was a defendant in 
each case.—Davis v. Calhoun, 437 
When a cause is removed to the Circuit Court by certiorari, it should 

not there be dismissed on account of a defect in the bond, unless the 
appellant fails or refuses, when required, to make a good one.—Davis 

vy. Calhoun, 455 
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CHAMPERTY. 

1. P., having traded horses with M., claimed of the latter $20 for cheat- 
ing him; he afterwards sold the horse which he obtained by the ex- 
change to W., and it was agreed between them that P. should sue M. 
forthe $20; that W. should have the recovery if he succeeded, and 
should pay all costsif he failed; judgment for cost having been finally 
rendered against P., W. promised the clerk of the court that he would 
pay them; but having failed to do so, P. paid the costs, and then sued 
W. to recover them: Held, that the contract was champertous, and 
that W.’s promise to the clerk did not aid plaintiff—Wheeler v. 
Pounds, 472 


CHANCERY. 

1. An absolute bill of sale of a slave decreed to stand only as a mort- 
gage, upon proof that the vendor was upwards of seventy years 
old,—infirm,—embarrassed,—his property levied on, and about to be 
sold,—and that the vendee, who was his son-in-law, took advantage 
of all these circumstances to make the transaction assume the form of 
an absolute sale instead of a mortgage.—Smith et al. v. Pearson, 355 

2. Equity will afford specific relief, such asa court of law cannot give, 
against an instrument which was executed on Sunday, but_purporting 
on its face to have been executed on Saturday, notwithstanding the 
instrument may also be void at law. ‘ 355 

8. The statutory remedy by motion to supersede an execution on a 
judgment, does not deprive the Chancery Court of its original jurisdic- 

. tion to remove acloud upon the title to land; and therefore a vendee, 
whose land has been sold under execution (issued on a judgment 
recovered against his vendor before his purchase), and bought in by 
himself, may come into equity to enjoin the collection of his bid and 
all farther proceedings under the judgment, upon an allegation that 
the judgment had been paid and satisfied before the issue of the 
execution.—Brewer v. Branch Bank at Montgomery, 489 

4. A mail-contractor cannot come into equity to enforce a contract with 

a plank-road company for the transportation of the mail over its 

road, unless he shows by his bill that a court of law could not com- 

pensate him in damages for the breach of the contract.--Powell vy. 

Central Plank Road Company, 441 

The rule as to contradicting or varyinga written instrument by 

parol proof, obtains with the same force in equity asatlaw. There- 

fore, where a written contract recited that the purchase money was 

to be paid on a specified day, and that the vendor was to make titles 

when the purchase money was settled with him, and no fraud or 

mistake in its execution was alleged, it was held, that the terms of 
the contract could not be varied, in equity, by proof of a contempo- 
raneous parol agreement thai the purchase money was not to be 
paid on the day specified, but was to await a settlement of accounts 

between the parties,—Ware v. Cowles, 446 

6. A vendee may come into equity, to enjoin a judgment at law on the 
notes given for the purchase money, upon alleging the vendor’s 
fraudulent representations of title in himself, a breach of his war- 
ranty of title, and the insolvency of his estate.—Walton, adm’r 
v. Bonham et al., 613 
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CHANCERY——Continvep. 


z. 


A trustee in a deed, whois also the principal beneficiary, may 
come into equity, on behalf of himself and the other beneficiaries of 
the deed, to prevent a sale of the property under executions and 
attachments at law, to foreclose the deed, and to settle the con- 
flicting liens. Such a bill is properly filed, not only as preventing a 
multiplicity of suits, and removing a cloud upon the title to the 
property, but also upon the well settled ground that a mortgagee, 
although he has a power of sale, may foreclose in equity.—Alabama 
Life Insurance and Trust Company v. Pettway, 544 


CHANCERY PLEADING AND PRACTICE. 


1. 


7 


In acontest in equity among several creditors of an insolvent part- 
nership, for the marshalling of its assets and the settlement of their 
respective liens, a creditor who was not made a party to the origi- 

nal bill may be brought in as a defendant to a cross bill.—Coster’s 
Ex'rs v. Bank of Georgia et al. , 
Where non-resident infants are necessary parties to a bill, the re- 
cord must show that publication as to them was made in the manner - 
prescribed in the third and@forty-first rules of our Chancery Prac- 
tice. 37 
In a case of interpleader, after the discharge of the complainant, 

the testimony having been published by consent without prejudice, 

itis discretionary with the Chancellor to permit an amendment of 

one of the answers.—Lanier v. Driver, 149 
Where the bill alleges a negative—that defendant, who was com- 
plainant’s agent to sell, became himself the purchaser without 
complainant’s consent—which the answer denies, and alleges the 
reverse affirmative to be true—that defendant became the purchaser 
with complainant’s consent—the affirmative allegation of the an- 
swer is not responsive to the bill, but must be proved by defendant 

to make out his defence.—Walker v. Palmer, 358 
The appeals spoken of in sections 8019 and 3020 of the Code, are ap- 
peals from final judgments or decrees, and not from those which are 
interlocutory only.—Powell v. Central Plank Road Co., 441 
The register has power, under the Code, to grant an appeal from an 
interlocutory order of the Chancellor dissolving an injunction in 
vacation (Ligon, J., dissenting). 441 
Where a bill is filed against an executor to compel a settlement 

and account of his trust, and to have complainant’s portion of the 
estate (she being a married woman, and her husband insolvent) 
settled to her separate use, if the bill alleges that certain slaves in 

the defendant’s possession were purchased with the funds of the 
estate, while the proof shows that they were purchased with his 
own individual funds, but under such circumstances that a court of 
equity would consider them assets of the estate, there is no fatal 
variance between the allegations and proof. Montgomery v. 
Givhan et al., 568 
When an admission of record is made by counsel in the court below, 
for the purpose of obviating the necessity of proof, it will be pre- 





784 INDEX. 





CHANCERY PLEADING AND PRACTICE—Continuep. 


sumed that he had authority to make it, andthe admission cannot be 
withdrawn in the appellate court. 568 

9. A final decree of the Chancery Court, which has been fally exe- 

cuted, cannot be opened on the petition of one who, by his own 

showing, had no interest whatever in the subject-matter of the con- 
troversy until long after it was terminated.—Boykin v. Kernochan, 697 

10. When a party propounds his interest by petition to the court, praying 

to be made a party to a suit that he may prosecute an appeal or 

writ of error from the final decree, the order making him a party 

would relate back to the time when the decree was rendered ; and 

therefore, if his petition shows that an appeal or writ of error from 

the decree is already barred by the statute of limitations, it will not 

be granted. This rule applies equally to Chancery Courts and 
Courts of Probate. 697 

Where a decree has been rendered against the corporate authorities 

of acity for the abatement of a public nuisance, on an information 

in the name of the State at the relation of certain citizens, any citi- 

zen may interfere as relator, by a proceeding in the nature of a, bill 

- of revivor, and call on the court to carry the decree into execution. 
The State, ex rel. Waring, v. The Mayor, &c., of Mobile, 701 

12. Whether the statute requiring the revival of a judgment by a scire 

facias when no execution was issued within a year and a day after 

its rendition (Clay’s Digest 206 § 28), applies to a decree in chancery 

for the abatement of a public nuisance, on information filed in the 

name of the State at the relation of certain citizens, guere? But 

if it does apply, its only effect is, to compel the party seeking to en- 
force the decree to proceed by bill of revivor or scire facias. 701 

18. Ona bill filed to enforce the execution of a decree, if the record 

shows sufficient to authorize an amendment of the decree nune pro 

tune, by reciting the fact that the defendant therein appeared al- 

though not served with process, the court will consider the amend- 
ment as made, and will sustain the former decree. 701 

14. There are cases where a court of equity, on a bill filed to enforce 

the execution of a decree, will refuse to enforce the decree if it is 

unjust ; but this will not be done when the proceeding is in the 


11. 


— 


nature of a bill of revivor. 701 
15. An amended bill, which is repugnant to the original bill, cannot be 
allowed. 712 


16. A bill will not be dismissed without prejudice, when the complainant 
has had ample opportunity to hunt up his testimony and prepare his 
case on the merits.—Rumbly v. Stainton and Wife, 712 


CIRCUIT COURT. 

1. Under the act establishing Courts of Probate, the Circuit Court has 
power to make amendments nunc pro tunc of the judgments of the 
County Court, in causes transferred to the forme: court under that 
act.—Glass v. Glass, 468 


CITY COURT OF MOBILE. 
1. The City Court of Mobile has jurisdiction of an action on the case 
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CITY COURT OF MOBILE—Continvep. 


te recover damages for the diversion of the water of a running stream 
to the injury of plaintiff ’s mill privileges.—Stein v. Ashby, 521 





COMMISSIONERS’ COURT. 


1. Two distinct final orders or decrees of the Commissioners’ Court, one 
establishing 2 road, and the other granting a license to keep a ferry, 
cannot be taken to the Circuit Court by one writ of certiorari, ale 
though the ferry is a part of the road.—Creswell and Monette v. 
The Commissioners’ Court of Greene Co.. 282 

2. To authorize any one to be made a party to proceedings before the 
Commissioners’ Court for establishing a road, or granting a ferry 
license, he must have a private right, as an individual proprietor, 
which he can vindicate by suit; and the record must show his in- 
terest. 282 


COMPTROLLER OF PUBLIC ACCOUNTS. 


1. The Comptroller of Public Accounts, in this State, has no authority 
to receive payment of moneys due to the State ; and a payment to 
him, being unauthorized and invalid, does not discharge the party - 
making it from responsibility to the State.—Van Dyke v. The State, 81 
2. A payment to the Comptroller, of moneys due to the State, can only 
be ratified by the sovereign power of the State: a suit cannot be 
instituted against him for its recovery, in the name of the State, by 
the direction of the Governor. 81 
8. The amendment of the constitution, submitted to the vote of the 
people by the General Assembly of 1844-5, proposing biennial (in- 
stead of annual) elections of the State Treasurer and Comptroller, 
not having been properly ratified at the next session of the General 
Assembly, those officers hold their offices for the term of one year 
only.—Collier, Governor &c., v. Frierson et al., 100 


CONSTITUTION. 


1. The State constitution can only be changed by the people in con- 
vention, or in the mode prescribed in the instrument itself; and if 
the latter mode is adopted, every requisition of the constitution must 
be observed.——Collier, Governor &c., v. Frierson et al., 100 
2. The amendment of the constitution, submitted to the vote of the 
people by the General Assembly of 1844—5, proposing biennial (in- 
stead of annual) elections of the State Treasurer and Comptroller, 
not having been properly ratified at the next session of the General 
Aesembly, those officers hold their offices for the term of one year 
only. 100 
8. The General Assembly of 1844—5 having proposed several amend- 
ments of the constitution, joint resolutions were adopted at the 
next succeeding session, reciting in the preamble that, ‘ whereas 
the General Assembly of this State, at the last session of the same, 
duly submitted to the people of said State proposed amendments to 
the constitution ; and whereas the people of this State, in manner 
and form as provided by the constitution, have accepted the said 
amendments, which are in words and figures following,” &c., set- 
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ting them all out except one, which was entirely omitted ; and the 
usual clause was then added, enacting ‘that the aforesaid amend- 
ments to the constitution, proposed as aforesaid, and accepted by the 
people as aforesaid, be ratified, and that the same, from and after 
the passage of this resolution, be and form a part of the constitution 
of the State of Alabama”: Held, that the amendment which was 
entirely omitted from the ratifying resolutions, was not constitu- 
tionally ratified, and therefore failed. 

The case of Trotter v. Blocker and Wife, 6 Porter 268, overruled, as 
to the principle stated in the first clause of the fifth head-note, 
which asserts that the constitutional delegation of authority to the 
Legislature ‘‘ to pass laws to permit the owners of slaves to eman- 
cipate them,” ‘‘is equivalent to a positive inhibition of the right of 
the owner to emancipate them exeept only under such regulations 
as the Legislature may prescribe.”—Prater’s Adm’r v. Darby, 

The only legitimate object of taxation is, the support and mainte- 
nance of the government ; but this does not mean the expenses in- 
curred by the mere machinery necessarily employed inits adminis- 
tration and conduct: the power extends to the employment of all 
those means and appliances which are ordinarily adopted, or which 
may be calculated, to develop the resources of the State, and add to 
the aggregate wealth and prosperty of her citizens; such, for exam- 
ple, as providing outlets for commerce, opening up channels of inter- 
communication between different parts of the State, improving the 
social, moral and physical condition of her people by wholesome 
police regulations, and by a judicious system of public instruction, 
as also for the protection, security and perpetuity of her govern- 
ment and institutions.—Stein v. The Mayor, &c., of Mobile, 

The power to levy a tax for local purposes may be delegated by the 
Legislature to a municipal corporation ; it is no objection to an act 
delegating such power, that it requires the assent of three-fifths of 
the tax-payers to be obtained before the tax is levied; and the fact 
that the railroad, to aid in the construction of which the tax is 
imposed, extends beyond the limits of the city, or even of the State, 
does not render it less local, or in any way affeet the validity of the 
statute or of the tax. 

The acts of January 5, 1850, and December 20, 1851, authorizing 
the corporate authorities of the City of Mobile to levy a tax on the 
owners of real estate in the city, to aid in the construction of the 
Mobile and Ohio Railroad, are not unconstitutional. 

The fifth article of the amendments to the constitution of the United 
States, which declares that ‘‘ no person shall be held to answer for 
a capital or otherwise infamous crime, unless on presentment or 
indictment of a grand jury,” does not restrict the States, in the 
prosecution of capital or infamous crimes, to the common law in- 
dictments. Those amendments were demanded by the States as 
safe-guards against encroachments on the part of the Federal Gov- 
ernment, and were not designed to restrict their own powers.— 
Noles v. The State, 

The tenth and twelfth sections of the first article of our State con- 
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CONSTITUTION—Continvep. 

stitution do not restrict the powers of the Legislature to enact laws 
defining offences and their punishment, and prescribing the forms of 
indictments suited to them as well as the mode of trying them. If 
the form of indictment prescribed by the statute contains such an 
accusation, at the suit of the State, found to be true by the oaths of 

a grand jury, as furnishes to the accused reasonable information of 
what he is called on to answer, by setting forth the constituent ele- 
ments of the offence, it will be sufficient, although it omits many 
averments which, at common law, were necessary to the validity of 

an indictment. 672 
It was competent for the Legislature, by statute, to dispense with 

the averment, in an indictment for murder, that the offence was 
committed within the body of the county in which the indictment 
was found, and to require that fact to be shown by the evidence. 672 


10 
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CONTRACTS. 
1. If one contracts to serve another for one year, at a stipulated sum 
payable monthly, and is discharged, without any fault on his part, 
before the expiration of the year, he may treat the contract as not 
subsisting, and sue in assumpsit for wages due according to its terms, 
or he may consider it rescinded, and sue for unliquidated damages 
for its breach; if he sue on the contract, hecan only recover the 
wages due by its terms before the institution of the suit ; if for dam- 
ages for breach of contract, he is entitled to recover the actual 
damage sustained up to the trial ; but the sum specified in the con- 
tract would not, of itself, be the exact measure of such actual dam- 
age.—Fowler & Prout v. Armour, 194 
If aslave is hired for « particular service, and is afterwards em- 
ployed in a different ene, this is a conversion for which the owner 
may bring trover, and recover the valueof the slave with interest 
from the time of conversion ; but if, with full knowledge of the con- 
version before the expiration of the term, he receives the stipulated 
hire for the entire term, he is estopped from afterwards bringing 
trover.—-Moseley v. Wilkinson, 411 
8. If the owner take possession of a hired slave, when there has been 
no violation of the contract on the part of the hirer, he loses his right 
to hire; if he refuses to deliver the slave on demand, the fact that 
he afterwards sends him away alone, with directions toreturn to 
the hirer (which instructions the slave disobeys, and runs away), 
does not excuse the refusal.—MeNeill & Furniss v. Easley, adm’r, 456 
4. Defendant in execution agreed to pay, in compromise and satisfaction 
of the judgment against him, a certain sum in money and the costs 
of a claim suit then pending; but when the suit was called in court 
the next morning, he refused to pay or to confess judgment for the 
costs, and denied that he had promised to do so; the suit was not 
then dismissed, but at a subsequent term a trial was had, which 
resulted in a verdict for the claimant ; plaintiff in execution hav- 
ing paid the costs, and brought suit on the contract, the court 
charged the jury, “‘ that if defendant, in consideration of plaintiff ’s 
entering satisfaction of the judgment, or with a view to benefit the 
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claimant, undertook to pay said costs, and, when the cause was 

called up, refused to bind himself therefor, the plaintiff was enti- 

tled to recover the costs which had accrued up to the time he so 

refused :” Held, that there was'no error in the charge of which 

defendant could complain.--Salmons v. Roundtree, 458 
6. P., having traded horses with M., claimed of the latter $20 for 

cheating him; he afterwards sold the horse which he obtained by 

the exchange to W., and it was agreed between them, that P. should 

sue M. for the $20; that W. should have the recovery if he suc- 

ceeded, and should pay all costs if he failed ; judgment for cost hav- 

ing been finally rendered against P., W. promised the clerk of the 

court that he would pay them; but having failed to do so, P. paid 

the costs, and then sued W.torecover them: Held, that the con- 

tract was champertous, and that W.’s promise to the clerk did not 

aid plaintiff —Wheeler v. Pounds, 472 
6. A-written order, addressed to a mercantile firm, in these words : 

** Please let the bearer, Mr. O., have any little things he may stand 

in need of, and I shall be good for the same,” held to be a direct, 

original undertaking, which would continue until revoked, or until 

the account was closed, and would embrace any articles, of no great 

value, which would come under the denomination of necessaries for 

a person in O.’s condition.--Scott v. Myatt & Moore, 489 
7. No notice of acceptance, or demand of payment, before suit brought, 

is necessary tocharge one on whose written order (a direct, original 

undertaking) goods are furnished to another. 489 
8. Evidence that the goods were charged on the merchant’s books to 

the person to whom they were furnished, and that he afterwards 

settled the account, by paying a part in cash, and giving his note 

for the balance, is proper for the consideration of the jury, in de- 

termining whether the credit was given to him ; but if the goods were 

sold on the faith of the written order, the rights and liabilities of the 

arties must be determined by it, and would not be affected by the 

act that the merchant treated it as a collateral, instead of a direct 

undertaking, or that he charged the goods to the person who obtain- 

ed them. 489 
9. An absolute bill of sale of slaves, and a bond executed contempo- 

raneously by the vendee (to his vendor) conditioned that he shall 

emancipate them, must be considered together as forming but one 

agreement.—Prater’s Adm’r v. Darby, 496 
10. The owner of certain slaves, being about to remove with them to 

Illinois for the purpose of emancipating them, conveyed them by 

absolute bill of sale to another, and took from him at the same time 

a bond, conditioned that he should emancipate them when reasona- 

ble compensation had been made to -him fcr his trouble and expen- 

ses with them: Held, that inasmuch as there was nothing on the 

face of the bond requiring the obligor to emancipate the slaves in 

this State, his undertaking was not void, but formed a sufficient 

consideration for the bill of sale, 496 
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CORPORATIONS. 


1. When the act ineorporating the municipal authorities of a city makes 
it their duty to keep in repair the bridges and streets within the 
corporate limits, and in consideration thereof relieves them from 
other duties, an action on the case lies against them for a neglect 
of this duty, in favor of a person who is thereby injured.--Smoot y. 
The Mayor, &c., of Wetumpka, 112 
A legislative grant to an incorporated company, conferring upon 
them ‘‘ the exclusive right and privilege of conducting and bring- 
ing water for the supply of the city for the term of forty years,” 
gives them no right to divert the water of a running stream, to the 
injury of riparian proprietors, without making compensation.— 
Stein v. Burden, 180 
8. A municipal corporation, owning lands on a water course from three 
to five miles distant from the city, has no right to divert the water 
from the stream, to the injury of the other riparian proprietors, in 
sufficient quantities to supply the domestic wants of its inhabitants. 180 
4. An incorporated town retains its corporate eapacity untilits charter 
is declared forfeited in a direct judieial proceeding: it cannot be 
held, in any collateral proceeding, tobave forfeited its charter by 
non-user.—-Harris et al. v. Nesbit, 898 
The power to levy a tax for local purposes may be delegated by the 
Legislature to a municipal corporation. Stein v. The Mayor, &c., 
of Mobile, 591 
6. Where a municipal corporation is purely political in its character, 
and intended solely for the local government of a city, its charter 
may be amended, and its name changed, while the corporation it- 
self remains the same.—The State, ex rel. Wariag, v. The Mayor, 
&c., of Mobile, 701 
7. Where a statute does not, in express terms, annul a right or power 
given to a corporation by a former act, but only confers the same 
rights and powers upon it under a new name, and with additional 
powers, the latter act does not repeal the former. 701 
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COSTS. 

1. Inacase of assault and battery, fourteen wiinesses were summoned 
by the State to sustain the character of the prosecutor, but none of 
them was called on the trial, the prosecutor having died two or three 
months previous thereto: Held, that the defendant, having been 
convicted, should be taxed with the costs of their attendance, it not 
being shown that they were summoned after the death of the prose- 
cutor, nor that his death was known to the solicitor.—Barrett v. 
The State, 74 





COURT AND JURY. 

1. When the bill of exceptions does not set out all the evidence, the 
Appellate Court will not presume that an affirmative charge was 
abstract, but, on the contrary, that it was fully warranted by the 
proof.—McElhaney v. The State, 71 - 

2. The practice of admitting illegal evidence, and afterwards excluding 
it, is improper, because of the difficulty of eradicating from the 
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6. 


minds of the jury the impression which the evidence may have made ; 
but, where the record shows aclear and unequivocal charge, with- 
drawing and excludiug such evidence from the consideration of the 
jury, its admission is. at most, error without injury.—Florey’s 
Executor v. Florey, 241 
Defendant in execution agreed to pay, in compromise and satisfac- 
tion of the judgment against him, a certain sum in money and the 
costs of a claim suit then pending ; but when the suit was called in 
court the next morning, he refused to pay or confess judgment for 
the costs, and denied that he had promised to do so; the suit was 
not then dismissed, but at a subsequent term atrial was had, 
which resulted in a verdict for the claimant ; plaintiff in execution 
having paid the costs, and brought suit on the contract, the court 
charged the jury, “‘ that if defendant, in consideration of plaintiff ’s 
entering satisfaction of the judgment, or with a view to benefit the 
claimant, undertook to pay said costs, and, when the cause was 
called up, refused to bind himself therefor, the plaintiff was enti- 
tled to recover the costs which had accrued up to the time he so 
refused”: Held, that there was no errorin the charge of which 
defendant could complain.—Salmons v. Roundtree, 458 
A party cannot complain of a charge, which, when construed with 
reference to the evidence, is too favorable to him, or is withoutinjury. 458 
When the bill of exceptions sets out all the evidence, an erroneous 
affirmative charge, which is shown to be abstract, furnishes no 
ground of reversal. 458 
In assumpsit for breach of warranty of the soundness of a horse, 
which became blind within a month after the sale, 2 charge based 
upon the condition of his eyes at the time of sale, is abstract, when 
the only evidence before the jury relates to their condition a month 
previous to that time.—Brown v. Jones, 463 
The statute authorizing the summoning ofa jury to try any ques- 
tion of fact touching the validity of a will (Clay’s Digest, 304, § 35), 
vests in the court trying the issue a more enlarged discretion than 
is ordinarily exercised by courts in trying issues in civil causes.— 
Ex parte Edward Henry, 638 
The validity of a will of realty and personalty was contested on three 
grounds, viz., because it was not signed by the subscribing witnesses 
in the presence of the testator; because the testator, at the time 
of its execution, was of unsound mind and memory ; and because it 
was procured by fraud and undue influence on the part of the testa- 
tor’s wife; the jury having returned a verdict finding it invalid 
generally, the court, on motion of the contestant, inquired on what 
ground their verdict was predicated, to which one of their number 
replied, “‘ principally on the ground that it was not signed in the 
presence of the testator’; and the court then ordered them to 
retire and find another verdict : Held, that the contestant could not 
have a mandamus for judgment on this first verdict. 638 
Where a verdict, finding the will invalid, is rejected by the court 
on the motion of the contestant himself, he cannot afterwards have 
® mandamus for judgment on it. 688 
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10. Where the jury return a general verdict finding the will invalid, 
but state to the court that their verdict is not predicated on any one 
of the grounds of contest, and that they cannot agree upon any one 
of them, their verdict may be rejected. 638 
11. A charge, when asked by either party, or affirmatively given by 
the court, should be so framed as not to exclude from the considera- 
tion of the jury any portion of the evidence which might exert an 
influence over their verdict.—Reese v. Beck, ex’r &c., 651 





CRIMINAL LAW. 


1. Ina case of homicide, to justify the killing, it is not sufficient that 
the deceased had the means at hand to effect a deadly purpose, but 
he must have indicated, by some act or demonstration, at the time 
of the killing, a present intention to carry out such purpose, thereby 
inducing a reasonable belief on the part of the slayer thatit was 
necessary to deprive him of life to suave his own; and if the evidence 
shows no such act or demonstration, no question on the law of self- 
defence arises.—Harrison v. The State, 67 
2. If one man deliberately kill another, toe prevent a mere trespass upon 
property, whether such trespass could or could not be otherwise 
prevented, it is murder. 67 
8. When an indictment charges the defendant with <‘ harboring and 
concealing” a runaway slave, he may be convicted on proof of either 
harboring or concealing.—McElhaney v. The State, 71 
4. The terms“ harbor” and “conceal,” as used in the fourteenth sec- 
tion of the fourth chapter of the Penal Code (Clay’s Digest 419 § 14), 
are descriptive of two offences : a person may be convicted of “ har- 
boring,” on proof that he, knowing the slave to be a runaway, fed 
her, or furnished her with shelter and the like, to enable her to 
remain away from her master, or to deprive her master of her ser- 
vice,.although he may not have ‘‘ concealed” her. 71 
5. Ina case of assault and battery, fourteen witnesses were summoned 
by the State to sustain the character of the prosecutor, but none of 
them was called on the trial, the prosecutor having died two or three 
months previous thereto: Held, that thedefendant,'having been con- 
victed, should be taxed with the costs of their attendance, it not being 
shown that they were summoned after the death of the prosecutor, 
nor that his death,was known to the solicitor.—Barrett v. The State, 74 
6. Under an indictment for selling spirituous liquors to a free person 
of color, the State may prove the status of the person to whom the 
liquor was sold by evidence of hearsay and general reputation.— 
Tucker v. The State, 77 
An administratrix who has possession of a slave belonging to her 
intestate’s estate, is his mistress, within the purview of the statute 
against selling or delivering spirituous liquors to a slave without an 
orler in writing signed by his ‘* master or overseer.”—-Boltze v. 
The State, 89 
8. An order in writing signed by a person whois neither the master 
nor overseer of the slave to whom the liquor was sold, is no protec- 
tion to the seller. 89 
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9. Under a count in an indictment for gaming, charging the defendant 
with playing cards ‘‘ at a storehouse then and there for retailing 
spirituous liquors,” no conviction can be had, upon proof that the 
playing took place ‘‘ near a house formerly used for retailing, but 
which was not then so used.”—Logan vy. The State, 182 

10. Where the accused may be convicted, under the indictment, of 
murder in the first degree, he is entitled to the number of peremp- 
tory challenges allowed in prosecutions of that offence; and it is, 
therefore, no objection to the form of indictment prescribed by the 
Code (p. 698), that it does not distinguish between the different 
degrees of murder.--Nolesv. The State. 672 

11. The fifth article of the amendments to the constitution of the United 
States, which declares that ‘‘ no person shall be held to answer for 
a capital or otherwise infamous crime, unless on presentment or 
indictment of a grand jury,” does not restrict the States, in the 
prosecution of capital or infamous crimes, to the common law in- 
dictments. Those amendments were demanded by the States as 
safe-guards against encroachments on the part of the Federal Gov- 
ernment, and were not designed to restrict theirown powers. 672 

12. The tenth and twelfth sections of the first article of our State con- 
stitution do not restrict the powers of the Legislature to enact laws 
defining offences and their punishment, and prescribing the forms of 
indictments suited to them, as well as the mode of trying them. 

If the form of indictment prescribed by the statute contains such an 
accusation, at the suit of the State, found to be true by the oaths of 
a grand jury, as furnishes to the accused reasonable information of 
what he iscalled on to answer, by setting forth the constituent 
elements of the offence, it will be sufficient, although it omits many 
averments which, at common law, were necessary to the validity of 
an indictment. 672 

18. It was competent for the Legislature, by statute, to dispense with 
the averment, in an indictment for murder, that the offence was 
committed within the body of the county in which the indictment 
was found, and to require that fact to be shown by the evidence. 672 

14. The caption of an indictment, showing when, where, and by whom 
the court was held, and who were elected and sworn as grand jurors, 
may be looked to, in aid of the indictment, as a part of the record. 672 

15. A verdict finding tke prisoner guilty of murder in the first degree, 
and sentencing him to be hung, is sufficient to authorize a judgment 





of conviction and sentence of death. 672 
16. The date of the sentence and day of execuiion may be expressed in 
figures, instead of letters. 672 


17. An affidavit by a married woman, that ‘she is afraid her husband 
will beat, wound, maim, or kill her, or do her some bodily hurt,” is 
not sufficient to authorize the arrest of the husband (Code, §§ 3340, 
3341); and if the warrant of the justice appears on its face to be 
predicated on such an affidavit, it is void, and furnishes no protection 

to the officer executing it. 672 
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DAMAGES. 
1. Inan action against the owners of a steamboat to recover damages for 
the loss of a slave, who was hired as a deck hand on the boat, and 
was killed in consequence of a collision with another boat occasioned 
by the negligence and want of skill of the former’s officers, one of the 
part-owners acting as captain at the time of the collision, evidence of 
his general reputation as a steamboat captain is admissible, as tending 
to prove notice of his incompetency to the defendants.—Cook & Scott 
v. Parham, 21 
2. Insuch an action, a witness for plaintiff was asked “ what was the 
general reputation of said defendant asa steambeat captain,” and 
answered “that he had no reputation, for the reason that he had no 
experience, and that he regarded him as wholly incompetent for such 
aduty: Held, that the question and answer were admissible. 21 
8. The owners of the boat would be responsible for the loss of the slave, 
if his death was the legitimate and natural consequence of the col- 
lision, and the collision was caused by the negligence of the defen- 
dants ; andif his death was occasioned by his own act in leaping 
into the river, when frightened out of his ordinary presenca of mind 
by the excitement, cunfusion and danger caused by the collision, it 
would be the legitimate consequence of that collision. 21 
4. It is the duty of the owners to use due care in providing competent 
officers for the boat, and the bailor may hold them responsible for 
the neglect of this duty, although he had the means of knowing the 
officers’ characters for care and skill when he hired his slave to 
them. 21 
Y 5. Where two persons are employed in the same general business by a 
1 common employer, if one is injured by the negligence of the other, 
the employer is not responsible (per tot. cur.) ; but whether this rule 
applies to owners of a steamboat, when sued for the loss of a slave 
who was hired as a deck hand on the boat, and whose death was 
caused by a collision occasioned by the carelessness of the captain, 
who was one of the owners, guere? (Chief Justice CuitTon and 
Justice Ligon holding the negative, and Justices GoLpruwaitTE and 
Puetan the affirmative. ) 21 
6. If the collision was caused by the negligence or fault of the pilot, 
and the owners had the means of knowing that he was careless and 
reckless, they are responsible for the injury. 21 
7. When the act incorporating the municipal authorities of a city makes 
it their, duty to keep in repair the bridges and streets within the cor- 
porate limits, and in consideration thereof relieves them from other 
duties, an action on the case lies against them for a neglect of this 
duty, in favor of a person who is thereby injured.—Smoot v. Mayor, 
&c., of Wetumpka, 112 
8. Account averring that the bridge was private property, not belonging 
_ to the corporation, and had become a public nuisance from its unsafe 
and rotten condition, and that said corporation, knowing this, failed 
to abate it, as they by law were authorized and required to do, where- 
by &c., is bad on demurrer ; the failure to exercise judicial power 
properly, in the absence of malice and corrupt intention, constitutes 
| no ground of action. 112 
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9. 


10. 


11. 


13. 


14. 


16. 


17. 


18. 


A legislative grant to an incorporated company, conferring upon them 
“ the exclusive right and privilege of conducting and bringing water 
for the supply of the city for the term of forty years,” gives them no 
right to divert the water of a running stream, to the injury of ripari- 
an proprietors without making compensation.—Stein v. Burden, 

An act authorizing the lessee of certain water works to sue out a writ 
of ad quod damnum, to ascertain the damage sustained by riparian 
proprietors from his diversion of the water of a running stream, does 
not deprive a riparian proprietor of his common law action for dama- 
ges, on the lessee’s failure tosue out the writ. 

A witness who is well acquainted with the mill business, cannot give 
his opinion as to the damage sustained by plaintiff by a diversion of 
the water from his mill, when he is not informed of the size of the 
stream, its supply of water, or the quantity diverted. 


. No recovery can be had, except by a new action, for damages accruing 


subsequent to the commencement of the suit ; but evidence is admis- 
sible to show the effect after suit brought of a diversion of the water, 
with the view of affording information to the jury of the effect of the 
diversion under similar circumstances before suit brought. 

Actual possession under claim of title is sufficient to sustain an action 
on the case for diverting water from a mill; and therefore evidence 
showing that plaintiff had no title to the land on which the mill was 
situated, is inadmissible. 

A riparian proprietor is entitled to nominal damages for a diversion of 
the water from his mill, without any proof of actual damage. 


. When justification and the general issue are pleaded to an action of 


slander, if defendant fails to establish the former plea, it may be 
considered by the jury in aggravation of damages.—Robinson v. 
Drummond, 

In an action on adetinue bond, counsel fees for defending the suit in 
the Circuit Court are recoverable ; but counsel fees for defending in 
the Supreme Court, to which the case was removed by the plaintiff 
below, cannot be recovered. (GoLpruwarre, J., dissenting, held, 
that counsel fees for defending in both courts should be allowed.)— 
Ferguson and Scott v. Baber’s Adm’rs, 

If an infant disaffirm his contract of sale on arriving at full age, and 
sue his vendee for use and occupation, the latter may recoup for valua- 
ble improvements erected on the land..—Weaver v. Jones, 

A writ of ne exeat was granted ina chancery cause, upon complainants’ 
entering into bond conditioned that they should “ prosecute their 
said bill and writ to effect,” or, failing therein, should pay to the de- 
fendant all such costs and damages as he might “sustain from the 
wrongful filing of said bill, or the wrongful suing out of said writ of 
ne exeat.”’ The defendant having brought suit on the bond, it was 
held, that, although the condition of the bond was not complied with 
by merely prosecuting the bill to effect, yet an order discharging the 
defendant from custody under the writ, upon his delivering up to 
complainant certain slaves-in his possession, was not such a failure to 
prosecute said writ to effect, as would entitle the defendant to main- 
tain an action on the bond for damages.—Spivey v. McGehee et al., 
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DAMAGES--Continvep. 
19. In an action on the case for damages to plaintiff ’s mill privileges, by 


the diversion of the water, itis not necessary to aver the manner or 


the means of the diversion.—Stein v. Ashby, 521 
20. It is sufficient, in such an action, to aver injury to plaintiff’s mill priv- 


ileges, without alleging.the existence of a mill. The gist of the action 
being the invasion of the right, there need be no actual damage, when 
the act complained of is of such a character that. its repetition or 


continuance might become the fonndation of an adverse right, 621 


DEBTOR AND CREDITOR. 


1, 


a) 


>) | 


A deed of trust held not to be frandulent on its face, which was made 
without the knowledge of the preferred creditor, whose debt was past 
due, and reserved to the grantor the use of the property until the 


creditor ordered a sale.—Lanier v. Driver, 149 


The actual assent of a beneficiary is not required to a deed of trust 
which is clearly for his benefit. 

Where a debtor executes two deeds of trust at different times, the ben- 
eficiaries in the second deed may enforce the execution of the trust 
after the law day of their deed, and therefore cannot complain of the 
negligence of the others after that time. 

If adebtor, in failing circumstances, executesa deed of trust to secure 
some of his creditors, and, with the intent of saving a portion of the 
property to himself, fails to disclose the indebtedness of one of the 
secured creditors to him on another transaction, this would be a fraud 
upon his creditors, as against any one who, by assenting to the intent, 


149 


149 


participated in the fraud.—Ala. Life Ins. & Trust Co. v. Pettway, 544 


If acreditor, knowing the insolvency of his debtor, takes from hima 
deed of trust to secure the entire amount of his debt, without disclos- 
ing the fact that he is indebted to the grantor on another transaction 
not noticed in the deed, this would be a strong circumstance against 
him, and would probably be conclusive if the indemnity provided was 
fully adequate to the secured debt ; but, if the mortgaged property 
was insufficient to pay the secured debts, by an amount exceeding the 
creditor’s indebtedness to the grantor, or if there were other debts or 
liabilities not provided for by the deed, exceeding the creditor’s said 
indebtedness, this would be sufficient to rebut every inference of fraud 


or dishonesty. 


DEEDS AND CONVEYANCES. 


1. 


2, 


3. 


An unrecorded mortgage is void, under the acts of 1823 and 1828, as 
toa subsequent mortgagee without notice, although his deed is also 
unrecorded.—Coster’s Ex’rs v. Bank of Georgia et al., 

An instrument, in form a deed, containing a clause of warranty, at- 
tested by two witnesses, and conveying realty and personalty by the 
words “at my death I do hereby give and grant unto my son,” held 
a deed, and not a will; the evidence showing that it was delivered to 
the grantee, who was a cripple, on the day of its date, and that it was 
intended as a present provision for him, to induce him to continue to 
live with the grantor, his mother.—Golding v. Golding’s Adm’r, 

A deed which is void as to third persons on account of an adverse 
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holding, is nevertheless valid and binding as between the parties 
themselves ; and the fact that the vendee was in possession, as tenant 
of the adverse holder, does not affect the principle.—Abernathy v. 
Boazman, 

4. In an action for a breach of covenant of title, evidence that the vendee 
himself was in possession, as tenant of an adverse holder, at the 
time his deed was executed, is not admissible for the vendor: the 
fact that both parties knew of the adverse holding, and that there 
was no fraud, does not relieve the vendor from the liability to make 


189 


good his covenant. 189 


5. An absolute bill of sale of a slave is not required to be recorded, al- 
though there is a contemporaneous agreement for the delivery of the _ 


slave at a future day.—Millard’s Adm’rs v. Hall, 209 


6. One who is in possession of lands undera deed purporting to convey 
them to him, especially when livery of seizin accompanied the delive- 
ry of the deed, has color of title, and may, when sued in trespass by 
a patentee from the United States, contest the validity of palate g 


patent.—Saltmarsh et al. v. Crommelin, 347 


7. Where a plaintiff claims under an absolute conveyance in fee from de- 
fendant, parol evidence of a contemporaneous verbal agreement for 
the retention of possession by the defendant until he had made an- 
other crop on the land, varies the legal effect of the deed, and is 


therefore inadmissible.—Melton v. Watkins, 433 


8. Certain boundaries are of more importance than quantity in designa- 
ting lands. Therefore, where a patent calls for a sub-division of a 
fractional quarter section, described as lying north of a certain creek 
and containing a specified number of acres, it embraces all the land 
in the sub-division north of the creek, although the actual number of. 


acres exceeds the number specified in the patent.—Stein v. Ashby, 521 


DEEDS OF TRUST. 
See FRAUDULENT CONVEYANCES. 
DEBTOR AND CREDITOR. 


DEPOSITIONS. 

1. When a deposition shows on its face that the commissioner by whom 
it was taken was not very expert in such matters, the court will look 
to this circumstance in gathering the meaning of the witness from 
the inapt expressions used.—Nelson v. Iverson, 

2. The objection that an answer is not responsive to the interrogatory, 


comes too late at ihe trial. : 9 
3. If a party fails to object to an interrogatory which asks for a conclu- 

sion of law, he cannot object to the answer, if it is responsive-—Town- 

send et al. v. Jeffries’ Adm’r, 329 


4. It is no objection to a deposition taken on interrogatories, that in sta- 
ting the name of the case in the commissson, the plaintiff is represen- 
ted as suing individually, instead of as executor ; the commission, in 
such case, may be amended by the interrogatories—Reese v. Beck, 
ex’r, &c., 6. 
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DEPOSLTIONS—Continvep. 

5. The deposition of a witness may be taken, on the affidavit of the attor- 
ney of the party wishing it that the witness is unable to attend court 
because of sickness and great bodily infirmity. 651 

6. Where notice of the taking of a deposition on interrogatories is ad- 
dressed to the attorneys at law, by their firm name (without stating 
that they are attorneys at law), by whom the declaration was filed, it 
will be presumed, in the absence of any denial on their part, to have 
been addressed to them in the same character in which they filed the ¢ 
declaration ; and if the notice is executed by the sheriff on a person 
bearing the same name with one of the partners of the firm, it will be 
presumed that the sheriff did his duty, and that the person on whom 
the notice was served was a partner of the firm. 651 

7. When a deposition is taken in strict conformity to the statute, in every 
particular, except that the commissioner neglects to attach his seal to 
his certificate, an objection to its regularity gomes too late at the 
trial. 651 


DETINUE. 

1. If an administrator in chief make a loan or gratuitous bailment of a 
slave belonging to the estate, both he and his bailee are guilty of a 
conversion ; but the administrator himself cannot avoid the bailment, 
nor sue for the recovery of the property.—Lawson’s Adm’r v. Lay’s 
Ex’r, 184 

2. The statute of limitations begins to run in favor of the loanee or 
gratuitous bailee of the administrator in chief, from the time of the 
appointment of an administrator de bonis non. +184 

3. If the loanee of the administrator marry, and her husband come into 
possession of the slave, he is liable for damages in detinue, both for his 
own detention and that of his wife before marriage. 184 

4. And if he die before suit brought, and the slave come to the possession 
of his executor as assets, the latter is liable for his own detention and 
that of his testator, and no demand is necessary. © 184 

5. Arelease from a stranger, or a transfer of all his interest in the pro- 
perty, is admissible evidence for the defendant in detinue, as tending 
to show title in himself.—Slaughter v. Cunningham, 260 

6. In an action on adetinue bond, counsel fees for defending the suit in 
the Circuit Court are recoverable ; but counsel fees for defending in 
the Supreme Court, to which the case was removed by the plaintiff 
below, cannot be recovered. (GoLpTHwalIrTE, J., dissenting, held, 
that counsel fees for defending in both courts should be allowed.)— 
Ferguson and Scott v. Baber’s Adm’rs, 402 


DISCONTINUANCE. 

1. Acase having been taken from the Supreme Court of this State to the 
Supreme Court of the United States, the judgment was there reversed, 
and the cause remanded, but the certificate of reversal did not reach 
the former court until after the lapse of more than nine years: Held, 
that this did not operate a discontinuance of the cause.—Doe ex dem. 
Brown & Wife v. Clements & Hunt, 854 
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EJECTMENT. 


1. 


An administrator of a solvent estate may, in this State, maintain 


ejectment for the land of his intestate.—Golding v. Golding’s Adm’r, 122 


After the rendition of a judgment in ejectment for the plaintiff, the 
parties entered into a written agreement, fixing a different boundary 
line from that ascertained by the judgment; at the bottom of this 
agreement was written, in the handwriting of the presiding judge, 
thismemorandum: “The judgment heretofore rendered in this case 
is set aside, and the foregoing agreement ;” and the agreement was 
entered on the minutes of the court at the same term: Held, that 
this was not sufficient evidence to authorize the rendition of a judg- 
ment nunc pro tunc at a subsequent term, and that the previous 
judgment was valid and subsisting. --Chighizola’s Heirs v. Doe ex dem. 
Eslava, 237 


ERROR. 


1. 


When evidence is offered and admitted for a purpose for which it is 
inadmissible, its admission is not an error which will reverse, if the 
record also shows that it was admissible for another purpose; if the 
opposite party wishes to limit its effect, he must do so by requesting 
instructions to the jury.—Cook & Scott v. Parham, 21 
When a general objection is made to an entire answer, a portion of 
which only is objectionable, it is not error to sustain the objection and 
exclude the whole answer.—Gibson v. Hatchett & Brother, 201 
The erroneous exclusion of redundant evidence, is not available on 
error, as no injury results from it. 201 
When the facts in evidence show a sufficient explanation of the vendor’s 
retention of possession, the party alleging fraud cannot complain on 
error that the court referred to the jury the question of their suffi- 
ciency.—Millard’s Adm’rs v. Hall, 201 
When the record shows an error in the conditional admission of evi- 
dence, it must also show that the error was recited or cured by the 
introduction of the proper preliminary proof, or the judgment will 
be reversed : the Appellate Court will not presume that the error was 
corrected, or deprived of its injurious effects, because the bill of ex- 
ceptions does not purport to set out all the evidence.—Moore v. 
Clay, 235 
The practice of admitting illegal evidence, and afterwards excluding 
it, is improper, because of the difficulty of eradicating from the 
minds of the jury the impression which the evidence may have made; 
but, where the record shows aclear and unequivocal charge, with- 
drawing and excluding such evidence from the consideration of the 
jury, its admission is, at most, error without injury.—Florey’s 
Executor v. Florey, 241 
In debt on an administration bond, it is error to render judgment final 
against the principal and his sureties, without the intervention of a 
jury.—Amason et al. v. Nash, Judge &c., 279 
Where the plaintiff’s evidence is all set out in his bill of exceptions, 
and shows that he is not entitled to recover, the judgment in favor of 
the defendant’ will not be reversed, on error or appeal, no matter what 
may have been the rulings of the court below.—Jones v. Graham, 450 
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ERROR--Continvep. 


9. 


10. 


11. 


A party cannot complain of a charge, which, when construed with ref- 
erence to the evidence, is too favorable to him, or is without injury.— 
Salmons v. Roundtree, t 
In civil cases, no errors will be noticed which are not assigned.— 
Prater’s Adm’r v. Darby, 

The sustaining of a demurrer to a special plea, when the facts stated 
init may be given in evidence under the general issue, is not an error 
for which the judgment will be reversed.—Stein v. Ashby, 


ESCHEAT. 


kL 


The property of a free negro, who dies intestate, escheats to the State, 
when there are no persons who can claim as heirs-at-law ; and if 
the State, by act of the Legislature, afterwards relinquishes all its 
rights to the intestate’s children, born of two female slaves with whom 
he cohabited, neither set of children is in a conditon to insist on the 
necessity of an inquisition to vest title in the State—Malinda and 
Sarah v. Gardner, et al., 

Slaves which have escheated to the State may be emancipated by an 
act of the Legislature, and the validity of the act can only be ques- 
tioned by one who shows a right of property in himself. 


ESTATES OF DECEASED PERSONS. 


1. 


The statute which authorizes the slaves and servants of which a 
decedent was possessed at the time of his death, and which were 
employed in making a crop, to be continued on the plantation in his 
occupation at the time of his death, until the last day of December 
following, embraces all the plantations belonging to him and culti- 
vated by him at that time.—Pinckard’s Distributees v. Pinckard’s 
Administrators, 
Under this statute an administrator is authorized to furnish the 
widow and children of the decedent with all things necessary to their 
comfortable support, according to their respective condition and 
wants; but he must keep an account against each, to be charged 
upon his respective distributive share; and such expenses enly as 
are indispensable to the cultivation of the plantation, are a charge 
upon the estate, to be deducted from the proceeds of the crops. 
The domestic servants employed about the household at the time of 
the decedent’s death, may be allowed to remain with his family 
untiltheend of the year, for their use, free of charge; the town res- 
idence of the family, and the plantation a few miles distant, consti- 
tute but one establishment. 
The decedent having died in February, after he had commenced 
planting, his administrator kept up the plantation during the year, 
and made a crop: He was held entitled, on final settlement, to a 
credit for his expenses in going to Montgomery to sell the cotton 
belonging to the estate. 

Two days’ services of an auctioneer, in selling the property of the 
estate, held a proper charge against the estate on final settlement. 
An administrator is entitled to a credit for reasonable counsel fees 

paid for prosecuting and defending the interests of the estate, 
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ESTATES OF DECEASED PERSONS—Continvep. 


‘; 


10. 


11. 


12. 


18. 


14. 


16. 


17. 


Also, to reasonable counsel fees for services rendered on final settle- 
ment with the Probate Court, although exceptions were sustained 

to several items in his accounts and vouchers. 250 
Expense of repairs to household furniture belonging to the estate is 
properly allowed, when the value of the furniture is thereby increased 

to that extent. 250 
Counsel fees paid for prosecuting the widow’s right to dower, and 
her account for medical services rendered after her husband’s 
death, are personal charges against her, and not against the estate. 250 
Counsel fees paid for guardian ad litem for the minor heirs, are a 
personal charge against them, and not against tho estate. 250 
Five per cent. on the amount of the estate held a reasonable allow- 
ance to the administrator, where he had managed the plantation 

for nearly a year, and raised acrop; the value of the estate being 
about $25,000. 250 
The allowance to an administrator of a credit for the cost of a tomb- 
stone erected over the deceased, must depend, in each case, upon 
the value of the estate and the desire of the deceased, as expressed 

by him orally or in his will. Ina case where the estate amounted 

to about $8,000, and was bequeathed to collateral relations, the tes- 
tator leaving neither widow nor children, the administrator was 
allowed a credit for $210, the cost of a marble tombstone, for which 

the testator had expressed a wish.--Bendall’s Distributees v. Ben- 
dall’s Administrator. 295 
An administrator is not entitled on final settlement to a credit for 
counsel fees and cost paid by himin a chancery suit (which he had 
instituted against the legatees to restrain them from proceedings in 
the Court of Probate to compel a partial settlement of his adminis- 
tration), his bill having been dismissed for want of equity. 295 
An administrator placed certain notes in the hands of his law 
partner for collection, who collected some of them by due course of 
law, filled up writs in other cases (but never issued them, or dock- 
eted the cases in court), and received the money from the debtors 

in all the other cases without suit. The court allowed hima 
credit for two and a half per cent. on the entire amount collected, 

for commissions paid to the attorney, and it was held no error of 
which the distributees could complain. : 295 
An administrator rightly allowed (in this case) a credit for $150, 

the amount of counsel fees paid by him to two attorneys for ser- 
vices rendered on his final settlement ; the value of the estate being 
about $8,000, and the distributees contesting many of his accounts 


and vouchers, some of which were rejected. 295 
Also, to five per cent. on the amount of his receipts as commissions, 
no wilful default or gross negligence being proved against him. 295 


Ifan administrator wishes to discharge himself from the payment of 
interest, he should make the affidavit required by the statute when 

his account is stated by the court onthe day of settlement ; if the 
distributees are taken by surprise, the court may continue the cause, 

to give them an opportunity to examine into the facts and contest 

the affidavit, 295 


. 
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ESTATES OF DECEASED PERSONS—Conrtinuep. 


18. If the widow fails to present her claim for her distributive share of 
her deceased husband’s estate to his personal representatives until 
after the estate has been finally settled by due course of law, her 
remedy against him and his sureties is gone, and she must fellow 
the assets in the hands of the heir or distributee.—Turner et al. v. 
Cole, 364 
19. A testator appointed his widow guardian of his minor children and 
executrix of his will, and directed the share of each child to be paid 
onits arriving at full age; a division of the estate was after- 
wards had between the widow and children, by persons duly 
appointed by the Orphans Court, but no settlement was made with 
the court; after the widow’s death, her administrators were cited, . 
by one of the testator’s legatees, to settle her executorship, and also, 
by one of her distributees, to settle their administration on her 
estate: after due notice, all the parties in interest appeared, and 
‘*it was agreed that both estates should be blended and considered 
as one, as the parties in interest to both were precisely the same” ; 
anda settlement was made, and a decree rendered accordingly : 
Held, on error assigned by the administrators, that the decree was 
erroneous, because the two estates could not be thus consolidated 
by the Probate Court.--Richardson’s Administrators v. Richard- 
son et al., 895 
20. If the executor, in accounting on settlement with one distributee or 
legatee, has accounted for less than he might have been charged with, 
this does not give another legatee any right to a greater interest in 
the residue.—-Montgomery v. Givhan et al. - 568 





ESTOPPEL. 

1. If defendant’s lot is in possession of a trespasser, or of one claiming 
title in himself or a third person, defendant is not liable for the 
erection or repairs of a partition fence; but if he consent, as owner, 
to the erection of the fence, and itis made by the adjoining proprie- . 
tor upon the consent thus given, he is estopped from denying his 
liability.—-Moore v. Levert, 810 

2. Whena person who is about to purchase a note given for the hire 
of a slave, applies to the maker for information concerning it, and 
is assured by the latter that he has no defence against it, this does 
not preclude the maker, when sued by the purchaser, from setting . 
up a subsequent failure of consideration, arising out of the payee’s 
conduct in receiving the slave, who ran away before the expiration 
of the term of hiring, and refusing to deliver him up on demand.— 
Maury v. Coleman, 881 

3. If aslave is hired for « particular service, and is afterwards em- 
ployed in a different one, this is a conversion for which the owner 
may bring trover, and recover the valueof the slave with interest 
from the time of conversion ; but if, with full knowledge of the con- 
version before the expiration of the term, he receives the stipulated 
hire for the entire term, he is estopped from afterwards bringing 
trover.——-Moseley v. Wilkinson, 411 

4. Anact or admission, to conclude a party from afterwards asserting 
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ESTOPEL—Conrinvep. 


6. 


a right, must be plainly inconsistent with that right, and must have 
been acted on by the other party; if it is susceptible of two con- 
strustions, one of which is consistent with that right, it forms no 
estoppel.—Ware v. Cowles, 

When the property of the surety, by his consent, is sold under execu- 
tion against his principal (the surety not being a party to the judg- 
ment), and is bought in by the principal, through an agent, and 
sent back to the surety’s house, the principal, although he after- 
wards pays the debt under which the property is sold, cannot invoke 
the doctrine of estoppel to defeat the surety’s title.—-Pond v. 
Wadsworth, 

The act of the agent, in sending the property back to the surety’s 
house, where the principal also lived, if intended as a delivery to 
the principal, would vest the title in him by the delivery, and 
nothing could pass by a subsequent bill of sale to his administrator 
in trust for his estate; but the acceptance of such a bill of sale by 
the administrator would not preclude him from deducing title 
through his intestate under the previous sale consummated by 


delivery. 


446 


531 


531 


EVIDENCE. 


i. 


2. 


8e 


4. 


When one party has adduced in evidence a part of a conversation, 

the other has the right to call for the whole of it.—Nelson v. Iverson, 9 
In laying the predicate to impeach a witness, his attention having 
been directed to a conversation had by him twenty years before, 

‘* in the spring of the year,” person and place being specified, evi- 
dence of contradictory statements made by him in February of that 
year, in a conversation otherwise corresponding with that laid, is 
admissible; the rule only requires that his attention should be 
directed with reasonable certainty to the time, place and person 
involved in the supposed contradiction. 9 
In detinue for a slave, plaintiff claimed under a parol gift from his 
maternal uncle, and the character ofhis mother’s possession (whether 

she held as guardian for her infant son, or under a loan as a nurse 

to herself) was disputed: He/d, that her declaration, while in pos- 
session, that the slave belonged to her brother, was admissible 
evidence against the plaintiff. 9 
In such case, evidence that plaintiff’s grantor ‘ was in the habit of 
controlling the slaves” while in possession of plaintiffs mother, is 
also admissible. 9 
But evidence that the grantor “usually supplied her (plaintiffs 
mother) with a nurse, and when one became too large for that 
purpose, he would take it away and supply another,” is not, of itself, 
admissible. 9 
The declaration of a person while in possession of a slave, ‘* that she 

was his, and he intended to keep her,” is admissible evidence as ex- 
planatory of his possession; but a -eclaration not connected with 
possession, is not admissible. 9 
When the situation of a witness is such, that if a certain fact had 
existed he would probably have known it, his want of knowledge is 
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10. 


il. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


some evidence, though slight, that it did not exist ; and in such 
case, he will be allowed to state, that if the fact existed he did not 
know it. 

Ownership is a fact to which a witness may testify. 9 
In an action against the owners of a steamboat to recover damages for 

the loss of a slave, who was hired as a deck hand on the boat, and 

was killed in consequence of a collision with another boat occasioned 

by the negligence and want of skill of the former’s officers, one of the 
part-owners acting as captain at the time of the collision, evidence of 

his general reputation as a steamboat captain is admissible, as tending 

to prove notice of his incompetency to the defendants.—Cook & Scott 

v. Parham, 21 
In such an action, a witness for plaintiff was asked “ what was the 
general reputation of said defendant asa steamboat captain,’ and 
answered “that he had no reputation, for the reason that he had no 
experience, and that he regarded him as wholly incompetent for such 
aduty: Held, that the question and answer were admissible. 21 
When evidence is offered and admitted for a purpose for which it 

is inadmissible, its admission is not an error which will reverse, if 

the record also shows that it was admisible for another purpose; if 

the opposite party wishes to limit its effect, he must do so by re- 
questing instructions tothe jury. 21 
A person acquainted with the navigation of the river, and a wit- 
ness of the collision, may give his opinion as an expert whether 

the particular act which occasioned it was an act of prudence and 
discretion on the part of the officers. 21 
Under an indictment for selling spirituous liquors to a free person 

of color, the State may prove the status of the person to whom the 
liquor was sold by evidence of hearsay and general reputation.— 
Tucker v. The State, 77 
A witness who is well acquainted with the mill business, cannot give 

his opinion as_to the damage sustained by plaintiff by a diversion of 

the water from his mill, when he is not informed of the size of the 
stream, ils supply of water, or the quantity diverted.—Stein v. Burden, 130 
No recovery can be had, except by a new action, for damages accruing 
subsequent to the commencement of the suit ; but evidence is admis- 
sible to show the effect after suit brought of a diversion of the water, 
with the view of affording information to the jury of the effect of the 
diversion under similar circumstances before suit brought. 130 
Actual possession under claim of title is sufficient to sustain an action 
on the case for diverting water from a mill; and therefore evidence 
showing that plaintiff had no title to the land on which the mill was 
situated, is inadmissible. 

A witness may state that an aperture in a wall was visible from a 
certain point.—Gibson v. Hatchett & Brother, 201 
A building having been consumed by fire, which entered 
through an aperture in one of the walls, a witness cannot state that 

the house might have been saved if the aperture had been closed. 201 
In assumpsit to recover for advances made on cotton, which was des- 
troyed by fire while stored in plaintiff’s warehouse, the defence 
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20. 


21. 


22. 


23. 


25. 


26. 


27. 


28. 


was, that defendant was entitled to recoup for its loss; and there 
was evidence tending to show that plaintiff had contracted to store 

the cotton in a fire-proof warehouse: Held, that any evidence, 
however slight, which tended to show defendant’s assent to the 
storing of his cotton in a house not fire-proof, was relevant and 
admissible for the plaintiff; and the fact that a certain aperture in 

the wall, through which the fire entered, was visible to the defend- 
ant, when he had once entered and examined the warehcuse after 

his cotton had been stored, was relevant for this purpose. 201 
A witness having been asked, whether, if plaintiff’s warehouse had 
been as good as his own, it could have been saved by the use of 
ordinary diligence, answered, ‘‘ Had it been as good as mine, eight 
such men could have saved it, but Major Dick was one”: Held, that 

the latter clause of the answer was not responsive to the interrog- 
atory. 201 
When a general objection is made to an entire answer, a portion of 
which only is objectionable, it is not error to sustain the objection 
and exclude the whole answer. 201 
Defendant may show in what manner a certain other warehouse 

“* was built, that it was not burned, and the special efforts by which 

it was saved,” if he first proves that it was fire-proof, and was 
exposed to the same damage as plaintiff’s ; but without this prelim- 


inary proof such evidence is inadmissible. 201 
The erroneous exclusion of redundant evidence, is not available on 
error, as noinjury results from it. 201 


. Anagreement, of record, that the testimony of a witness “ shall be 


considered as regularly taken,,’ does not prevent an objection to 
any portion of it containing illegal evidence.—Millard’s Admin- 
istrators v. Hall, 209 
To authorize the admission of secondary evidence of the contents 
of an order of sale made by the court, its existence should be first 
proved, and its absence accounted for, or its loss established, after 
the requisite searches had been made for it in the proper office. 209 
Upon questions of insanity, a witness whose acquaintance with 
the party has been such as to enable him to form a correct opinion 
‘of his mental condition, may not only depose to facts conducing to 
establish unsoundness of mind, but may also, in connection with 
those facts, give his own opinion upon the question of sanity or 
insanity.—Florey’s Executor v. Florey, 241 
The practice of admitting illegal evidence, and afterwards excluding 
it, is improper, because of the difficulty of eradicating from the 
minds of the jury the impression which the evidence may have made; 
but, where the record shows a clear and unequivocal charge, with- 
drawing and excluding such evidence from the consideration of the 
jury, its admission is, at most, error without injury. 241 
A transcript from the records of a foreign court, whether of general 
or special and limited jurisdiction, is admssible evidence in the 
courts of this State, if properly authenticated; and our courts are 
bound to presume that the foreign court had jurisdiction of the 
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31. 


32. 


33. 


36. 


37. 


subject-matter upon whicn it professes to adjudicate, until the con- 
trary appears.——Slaughter vy. Cunningham, 260 


. Where plaintiff claims as trustee for his grantor’s children, under 


a deed made while said grantor wasa minor, the defendant may 
show that the grantor disavowed the act after he became of age. 
and made another disposition of the property ; and for this purpose, 
a deed of revocation and a bill of sale from the grantor to himself 
are admissible evidence. 260 


30. A release from a stranger, or a transfer of all his interest in the 


property, is admissible evidence for the defendant in detinue, as 
tending to show title in himself. 260 
Defendant claimed undera bill of sale from plaintiff’s grantor, 
executed after he became of age, and said grantor derived his title 
from his grandfather’s will, bequeathing the slave to him and his 
elder brother ; plaintiff introduced evidence tending to show a divi- 
sion of the slaves between the two brothers while the younger was 
a minor, and that the elder was satished with it: Held, that 
defendant might introduce rebutting evidence, showing that the 
elder brother was dissatisfied with the division, and that defendant 
had paid him for his claim to the slave in suit. 230 
In assumpsit for a breach of warranty of the soundness of a slave, 
plaintiff offered in evidence the deposition of the physician who 
attended the slave in her last sickness, whose ‘testimony tended to 
prove that she had died of chronic pneumonia, having never recov- 
ered from an attack of acute pneumonia which she had had before 
the sale; in answer to the interrogatory, ‘‘ State anything else you 
may know which will benefit the plaintiff,’ the witness; answered, 
«¢ As further testimony in favor of the plaintiff, I offer the two fol- 
lowing cases, as having a bearing on the case at bar,” and proceeded 
to detail the history of two cases, which he had treated, of acute 
pneumonia becoming chronic: He/d, that the answer was not 


admissible evidence.—-Bush & Co. v. Jackson, 2738 
Illegal evidence may be excluded, on motion, at any stage of the 
cause. 278 


. If a party fails to object to an interrogatory which asks for a conclu- 


sion of law, he cannot object to the answer, if it is responsive.—Town- 
send et al. v. Jeffries’ Adm’r, 829 


. A practical surveyor, who testifies that he is familiar with the peculiar 


marks used by the United States’ surveyors in their government sur- 
veys, may give his opinion, as an expert, whether a particular line 
was marked by them.—Brantly v. Swift, 390 
Where a plaintiff claims under an absolute conveyance in fee from de- 
fendant, parol evidence of a contemporaneous verbal agreement for 
the retention of possession by the defendant until he had made an- 
other crop on the land, varies the legal effect of the deed, and is 
therefore inadmissible-—Melton v. Watkins, 433 
The rule as to contradicting or varying a written instrument by parol 
proof, obtains with the same force in equity as at law. Therefore, 
where} a written contract recited that the purchase money was to be 
paid on a specified day, and that the vendor was to make titles when 





alias 


756 INDEX. 





EVIDENCE--Continvep. 


38. 


39. 


40. 


41. 


42. 


the purchase money was settled with him, and no fraud or mistake in 
its execution was alleged, it was held, that the terms of the contract 
could not be varied, in equity, by proof of a contemporaneous parol 
agreement that the purchase money was not to be paid on the day 
specified, but was to await a settlement of accounts between the 
parties.—Ware v. Cowles, 

A written contract of sale, containing a warranty of soundness, is the 
highest and best evidence of that warranty, and as such admissible to 
prove it, in assumpsit for its breach, although the consideration 
averred in the declaration is acertain sum of money, while that ex- 
pressed in the written contract is defendant’s acceptance for that 
sum.—Brown'v. Jones, 

Evidence that the goods were charged on the merchant’s books to the 
person to whom they were furnished, and that he afterwards settled 
the account, by paying a part in cash, and giving his note for the bal- 
ance, is proper for the consideration of the jury, in determining 
whether the credit was given to him; but if the goods were sold on 
the faith of the written order, the rights and liabilities of the parties 
must be determined by it, and would not be affected by the fact that 
the merchant treated it as a collateral, instead of a direct underta- 
king, or that he charged the goods to the person who obtained them. 
Scott v. Myatt & Moore, 

A map, not made under the authority of the State, or of the United 
States, although “generally received as a correct representation of 
what purports to be shown or described therein,” is not admissible 
evidence.—Stein v. Ashby, 

Evidence held sufficient (in this case) to establish the existence and 
dona fides of a certain debt secured by a deed of trust, where the 
validity of the deed was contested on the ground of fraud.—Ala. 
Life Ins. & Trust Co. v. Pettway, 

Proof of a debt corresponding in every respect, except as to amount, 
with one of the secured debts may be received for the purpose of 
siowing a mis-description of the debt, and thus repelling the inference 
of fraud, although it may not be sufficient to authorize a foreclosure as 
to the secured debt. 


EXCEPTIONS, BILL OF. 


1. 


$. 


When the bill of exceptions does not set out all the evidence, the Ap- 
pellate Court will not presume that an affirmative charge was abstract, 
but, on the contrary, that it was fully warranted by the proof.—McEl- 
hany v. The State, 

When the record shows an error in the conditional admission of evi- 
dence, it must also show that the error was rectified or cured by the 
introduction of the proper preliminary proof, or the judgment will 
be reversed : the Appellate Court will not presume that the error was 
corrected, or deprived of its injurious effects, because the bill of ex- 
ceptions does not purport to sect out all the evidence.—Moore v. 
Clay, 

The stating of an administrator's accounts is the act of the court ; and 
to enable the Supreme Court to determine whether there was error in 
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allowing any particular item, the bill of exceptions must set out afl 
the evidence in relation:‘to it which was before the primary court.— 
Bendall’s Dist. v. Bendall’s Adm’r, . 296 
Where the plaintiff’s evidence is all set out in his bill of exceptions, 
and shows that he is not entitled to recover, the judgment in favor of 
the defendant will not be reversed, on error or appeal, no matter what 
may have been the rulings of the court below.—Jones v. Graham, 450 
When the bill of exceptions sets out all the evidence, an erroneous 
affirmative charge, which is shown to be abstract, furnishes no ground 
of reversal.—Salmons v. Roundtree, 458 
When the minute entry recites that it was made to appear to the court 
that a judgment had been duly rendered, which the clerk had omitted 
to enter, it will be presumed, on error, that it was made to appear by 
sufficient legal evidence ; if the evidence was insufficient, the defen- 
dant must show it by bill of exceptions.—Glass v. Glass, 468 


EXECUTORS AND ADMINISTRATORS. 


1. 


An administratrix who has possession of a slave belonging to her 
intestate’s estate, is his mistress, within the purview of the statute 
against selling or delivering spirituous liquors to a slave without an 
order in writing signed by his ‘‘ master or overseer.”——Boltze v. 
The State, 89 
An administrator of a solvent estate may, in this State, maintain 
ejectment for the lands of his intestate.-—Golding v. Golding’s Adm’r, 122 
When an executor becomes surety on a note given for property pur- 
chased at a sale made by himself and his co-executor, and, the estate 
becoming insolvent, he is cited by his co-executor, on behalf of the 
creditors of the estate, to make final settlement and account for the 
note, he cannot protect himself by a plea of the statute of limitations 
of six years.--Shackelford v. King, 158 
If an administrator in chief make a loan or gratuitous bailment of a. 
slave belonging to the estate, both he and his bailee are guilty of a 
conversion ; but the administrator himself cannot avoid ‘the bailment, 
nor sue for the recovery of the property.—Lawson’s Adm’r v. Lay’s 
Executor, 184 
If the loanee of the administrator marry, and her husband come into 
possession of the slave, he is liable for damages in detinue, both for 
his own detention and that of his wife before marriage. 189 
And if he die before suit brought, and the slave come to the possession 
of his executor as assets, the latter is liable for his own detention and 
that of his testator, and no demand is necessary. 184 
An administrator is entitled to a credit for reasonable counsel fees 
paid for prosecuting and defending the interests of the estate.— 
Pinckard’s Dist. v. Pinckard’s Adm’rs, 250 
Also, to reasonable counsel fees for services rendered on final settle- 
ment with the Probate Court, although exceptions were sustained 
to several items in his accounts and vouchers. 250 - 
Expense of repairs to household furniture belonging tothe estate is 
properly allowed, when the value of the furniture is thereby increased 
to that extent. 250 
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19. 


20. 


21. 


Counsel fees paid for prosecuting the widow’s right to dower, and 
her account for medical services rendered after her husband’s 
death, are personal charges against her, and not against the estate. 250 
Counsel fees paid: for guardian ad litem for the minor heirs, are a 
personal charge against them, and not against the estate. 250 
Five per cent. on the amount of the estate held a reasonable allow- 
ance to the administrator, where he had managed the plantation 
for nearly a year, and raised acrop; the value of the estate being 
about $25,000. 250 
Suit may be brought on an administration bond, at the option of the 
party injured by its breach, either in his own name, or in the name of 
the obligee for his use.—Amason et al. v. Nash, Judge &., 279 
To debt on bond against an administrator and his sureties, “ jointly 
and severally defendants plead fully administered ;”’ to which the 
plaintiff “demurred in short by consent: Held, that the plea was 
equivalent toa joint and several plea of plene administravit, and 
was good as to the sureties. 279 


. In debt on an administration bond, it is error to render judgment final, 


against the principal and his sureties, without the intervention of a 
jury. 279 
The allowance to an administrator of a credit for the cost of a tomb- 
stone erected over the deceased, must depend, in each case, upon 
the value of the estate and the desire of the deceased, as expressed 
by him orally or in his will. Ina case where the estate amounted 
to about $8,000, and was bequeathed to collateral relations, the tes- 
tator leaving neither widow nof children, the administrator was 
allowed a creditefor $210, the cost of a marble tombstone, for which 
the testator had expressed a wish.—Bendall’s Distributees v. Ben- 
dall’s Administrator. 295 
An administrator is not entitled on final settlement to a credit for 
counsel fees and cost paid by himin a chancery suit (which he had 
instituted against the legatees to restrain them from proceedings in 
the Court of Probate to compel a partial settlement of his adminis- 
tration), his bill having been dismissed for want of equity. 295 
An adrainistrator placed certain notes in the hands of his law 
partner for collection, who collected some of them by due course of 
law, filled up writs in other cases (but never issued them, or dock- 
eted the cases in court), and received the money from the debtors 
in all the other cases without suit. The court allowed hima 
credit for two and a half per cent. on the entire amount collected, 
for commissions paid to the attorney, and it was held no error of 
which the distributees could complain. 295 
An administrator rightly allowed (in this case) a credit for $150, 
the amount of counsel fees paid by him to two attorneys for ser- 
vices rendered on his final settlement ; the value of the estate being 
about $8,000, and the distributees contesting many of his accounts 


and vouchers, some of which were rejected. 295 
Also, to five per cent. on the amount of his receipts as commissions, 
no wilful default or gross negligence being proved against him. 295 


Ifan administrator wishes to discharge himself from the payment of 
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interest, he should make the affidavit required by the statute when 
his account is stated by the court on the day of settlement : if the 
distributees are taken by surprise, the court may continue the cause, 
to give them an opportunity to examine into the facts and contest 
the affidavit. 295 


22. The stating of an administrator’s accounts is the act of the court ; and 


to enable the Supreme Court to determine whether there was error in 
allowing any particular item, the bill of exceptions must set out all 
the evidence in relation to it which was before the primary court. 295 


23. When an executor brings trespass for injuries inflicted on a slave be- 


longing to the estate of his testator, the suit may be revived, after his 
removal, in the name of the testator’s administrator—Townsend et al. 
v. Jeffries’ Adm’r, 329 


24. Indebt on an administration bond, to charge the sureties with the 


25. 


26. 


28. 


29 


amount of a decree of the Orphans’ Court, the declaration alleged 
that a final settlement was had by the administrator with the Orphans’ 
Court, “ and on said final settlement the sum of $259 was, by the de- 
cree and judgment of suid court, assessed and decreed as the dis- 
tributive share” of the person for whose use the suit was brought, 
who was one of the distributees of the estate: Held, that the de- 
claration was defective on demurrer, because it showed no judgment 
in favor of any one for the amouut, and no . order on the administra- 
tor to pay the money toany one.—Gilbreath v. Manning et al., 418 
Where several co-executors qualify and give bond, a promise by the 
sole acting executor, who has the possession and control of the entire 
estate, will not remove the bar of the statute of limitations and re- 
vive the debt against the estate——Pitts v. Wooten’s Executors, 474 
An action at law on their bond does not lie against the sureties of an 
executor, on a decree against his administrator, rendered by the Or- 
phans’ Court on the final settlement of his executorship, under the act 
of 1845.—Gray v. Jenkins, 516 


. Where an executor, by an arrangement with the creditors of the 


estate, obtained indulgence on the debts, which enabled him to pur- 
chase some of the property, at a sale under an order of the Chancery 
Court, which was had by consent, he was held to have purchased for 
the benefit of the estate, and not for himself individually; there 
being, also, some evidence of his declarations or admissions, at the 
time of the sale, that he was purchasing for the estate.—Montgome- 
ry v. Givhan et al., 568 
If the executor, in accounting on settlement with one distributee or 
legatee, has accounted for less than he might have been charged 
with, this does not give another legatee any right to a greater inter- 
est in the residue. 568 


. An administrator is not chargeable with a bequest made to the in- 


testate in his life-time, when the knowledge of it is not brought 
home to him.—Malinda and Sarah vy. Gardner et al., 719 


FRAUD AND FRAUDULENT CONVEYANCES. 


a 


A deed of trust held not to be fraudulent on its face, which was made 


without the knowledge of the preferred creditor, whose debt was 
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past due, and reserved to the grantor the use of the property until 


the creditor ordered a sale.—Lanier v. Driver, 149 
The actual assent of beneficiary is not required to a deed of trust 
which is clearly for his benefit. 149 


Where a debtor executes two deeds of trust at different times, the 
beneficiaries in the second deed may enforce the execution of the 
trust after the law day of their deed, and therefore cannot complain 

of the negligence of the others after that time. 149 
The retention of possession by the vendor of a chattel, if unexplain- 

ed, is only prima facie evidence of fraud, as against creditors, and 
may be explained ; and if the transaction is bona fide throughout, 
and such retention of possession is consistent with good faith and 
the absolute disposition of the property, the title passes by the con- 
tract of sale.-—Millard’s Adm'rs vy. Hall, 209 
When the facts in evidence show a sufficient explanation of the 
vendor’s retention of possession, the party alleging fraud cannot 
complain on error that the court referred to the jury the question of 
their sufficiency. As to what is a sufficient explanation of the ven- 
dor’s retention of possession. 209 
A deed made to hinder, delay and defraud creditors, can only be de- 
clared void when attacked for the fraud; neither the grantor him- 
self, nor his administrator, can set up the fraud against a subsequent 
purchaser from him, for the purpose of showing that a good title 
passed notwithstanding the deed, and thus preventing the purchaser 
from enjoining a judgment at law on the notes given for the purchase 
money.—Walton, adm’r, v. Bonham et al., 513 
One of the debts secured by a deed of trust was described as a bal- 
ance paid by the beneficiary on a certain note on which he was surety 

for the grantor, while the evidence showed that the debt was paid, 

in part, with notes of a third person borrowed by the grantor, in 
payment of which he gave his bond, with the beneficiary as his sure- 
ty,—that the grantor was insolvent,--that the loan was made on 

the credit of the beneficiary, and that the latter had paid a portion 

of the note, and had given his individual security for the balance: 
Held, that it was competent for the parties, as between themselves, 

to change their relations to each other on the debt, and to treat it as 

the debt of the surety ; and that their relation to each other with 
respect to the debt did not affect the question of fraud in the execu- 
tion of the deed.— Ala. Life Ins. & Trust Co. v. Pettway, 544 
Evidence held sufficient (in this case) to establish the existence and 
bona fides of a certain debt secured by a deed of trust, where the 
validity of the deed was contested on the ground of fraud. 544 
Where a deed of trust is attacked for fraud, a general creditor of the 
grantor, whose debt is not secured by the deed, is a competent wit- 
ness to prove the boaa fides of any secured debt, although he may 
have another security. 544 
Proof of a debt corresponding in every respect, except as to amount, 
with one of the secured debts, may be received for the purpose of 
showing a mis-description of the debt, and thus repelling the infer- 
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ence of fraud, although it may not be sufficient to authorize a fore- 
closure as to the secured debt. 

If adebtor, in failing circumstances, executes a deed of trust to secure 
some of his creditors, and, with the intent of saving a portion of the 
property to himself, fails to disclose the indebtedness of one of the 
‘secured creditors to him on another transaction, this would be a fraud 
upon his creditors, as against any one who, by assenting to the intent, 
participated in the fraud. 

If acreditor, knowing the insolvency of his debtor, takes from him a 
deed of trust to secure the entire amount of his debt, without disclos- 
ang the fact that he is indebted to the grantor on another transaction 
not noticed in the deed, this would be a strong circumstance against 
him, and would probably be conclusive if the indemnity provided was 
fully adequate to the secured debt ; but, if the mortgaged property 
was insufficient to pay the secured debts, by an amount exceeding the 
creditor’s indebtedness to the grantor, or if there were other debts or 
liabilities not provided for by the deed, exceeding the creditor’s said 
indebtedness, this would be sufficient torebut every inference of fraud 
or dishonesty. 

Courts will not strive to force conclusions of fraud ; if the circum- 
stances relied on to sustain the allegation of fraud, are fairly sus- 
ceptible of an honest intent, that construction will be placed upon 
them. 


See Sunetiss, 11. 


GENERAL ASSEMBLY. 


1. 


to 


The General Assembly, by a joint resolution of both Houses during 
its regular session, having adjourned on the 20th of Deeember, 18538, 
to meet again on the 9th of January, 1854, a member who went 
home and returned during the recess, is entitled to mileage, but not 
to per diem compensation during the recess.—Ex parte Pickett, 
The Supreme Court will take original jurisdiction of an application, 
‘oy a member of the House of Representatives, for a mandamus 
-against the Speaker of said House, to compel him to certify to the 
Comptroller of Public Accounts the ameunt to which the petitioner 
is entitled, as a member of said House, for mileage or per diem com- 
pensation. 


GUARANTY. 
See Contracts, 6, 7, 8. 


GUARDIAN AND WARD. 


1. 


Under the statute authorizing the discharge of the sureties of a 
guardian (Clay’s Digest 221 § 5,222 § 7), the taking of a new bond 
is a jurisdictional fact, necessary to appear in order to give validity 
to the discharge; but the existence of this fact is to be determined 
by the judge to whom the application is made, and his decision is 
final and conclusive, and cannot be contradicted.—Hamner, adm’r, 
v. Mason et al., 
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Therefore, where the sureties of a guardian of several minors applied 
for a discharge from all further liability on their tond, and a decree 
was thereupon rendered by the court, in which it was recited that 
the guardian had given a new bond, and ordered that the old sure- 
ties be discharged from all further liability: He/d, in an action 
against the sureties on the old bond, that the recital in the decree 
was conclusive of the fact that a new bond had been given, although 
the name of the minor for whose use the suit was brought was 
entirely omitted from the new bond, which did not therefore protect 
his estate. 480 
An execution cannot issue under the statute (Clay’s Digest 305 § 45) 
against the sureties of a guardian, on a decree of the Orphans’ 
Court, against the principal, embracing some items which accrued 
after their discharge. 480 
Where letters of guardianship have been granted in this State, the 
guardian and ward both residing here at the time, the property 
cannot be removed to another State under the Code (§§ 2031, 2032), 
upon the application of another guardian appointed there, who 
alleges in his petition that the ward has been removed to that 
State.--Cook v. Wimberly et al., 485 
Where the executor is also complainant’s guardian, he should be 
allowed a credit, on the settlement of his accounts in equity, for 
reasonable expenses in boarding, clothing and educating her, al- 
though such expenses may exceed the interest or annual profits of 
her estate in his hands, if they were necessary under the circum- 
stances ; and if she, while residing with him, performed valuable 
services for him, she is entitled to set-off their value against his 
demand for board, &c.—Montgomery v. Givhan, 568 
If the ward and her husband continue to board with her guardian, 
after their marriage, it wil) be presumed, in the absence of proof of 
any contract or agreement between the parties, that it was under- 
stood between them that the price of their board should be charged 
to the wife’s property in the hands of her guardian; and the guar- 
dian will be allowed a credit for the amount, on the subsequent 
settlement of his accounts in equity, although the husband is insol- 
vent. 568 
The executor would also, in such case, be entitled to a credit for the 
value of slaves delivered to complainant and her husband when 
they commenced house-keeping, when complainant does not offer, 
in her bill, to return them, and her husband assents to her right to 
have them settled upon her for her separate support and mainte- 
nance. 568 


HABEAS CORPUS. 


Under the act establishing courts of probate, a judge of probate has 
power (now taken away by the Code) “ to grant, hear and determine 
writs of habeas corpus” where the petitioner was confined in jail 
under a charge of grand larceny.—Hale et al. v. The State, 80 


HUSBAND AND WIFE. 
1. The husband is liable, in asswmpsit, for necessaries furnished to the 
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wife (she being separated from him without fault on her part) while 
confined in a lunatic asylum, althotgh the credit for them was 
given to the person who, as agent for plaintiff, made the contract, 
and paid the expenses, which were afterwards repaid to him by his 
principal; butif the person who made the contract was acting for 
himself individually, and not as agent for the plaintiff, the latter 
cannot, by voluntarily paying the debt, make the husband his 
debtor.--Wray v. Cox, 387 
When no provision is made for the wife by her husband’s will, she 
may claim the provision which the law makes for her, without dis- 
senting from the will as prescribed by the act of 1812 (Clay’s Digest 

172 § 3).--Turner et al. v. Cole, 364 
Adultery on the part of the wife is no bar to her claim for a distrib- 
utive share in her husband’s estate under the act of 1812 (Jb. 

1738 § 4). 364 
If the widow fails to present her claim for her distributive share of 

her deceased husband’s estate to his personal representatives until 
after the estate has been finally settled by due course of law, her 
remedy against him and his sureties is gone, and she must follow the 
assets in the hands of the heir or distributee.—Turner et al. v. Cole, 364 
The husband is liable for necessary medical attendance on his wife, 
although the physician was called in against his objection, by his 
grown son, who lived with him, and who promised him to assume 

the payment ; it being shown that the husband was present while 

the physician was rendering his services, and that the latter had no 
notice whatever that he was not to look to the husband for pay- 
ment.--Cothran v. Lee, 880 
The act of 1848, “securing to married women their separate estates,” 
has no retro-active effect to defeat the marital rights which had 
vested in the husband prior to its passage ; and where he had reduced 
to his possession as husband, before the passage of that act, his 
wife’s interest in certain slaves, their subsequent sale by order 
of the Chancery Court, for the purpose of distribution, would not 
have the effect of divesting his rights and turning the money into 
a chose in action. —Manning v. Manning, 

Husband and wife being entitled to certain funds in the Chancery 
Court (the separate property of the wife, which the husband was 
entitled to hold as her trustee without accounting), the wife filed her 
petition in said court, alleging her husband's incapacity and unfit- 
ness to act as her trustee, and praying that another trustee might 
be appointed to take charge of the fund; the evidence showed that 
she had abandoned him without sufficient cause, and removed beyond 
the jurisdiction of the court with another man, while it failed to 
establish the husband’s alleged incapacity and unfitness: the peti- 
tion was dismissed, at the costsef the next friend of the petitioner. 386 
The wife’s right to a settlement of her property to her separate sup- 

port and maintenance, is unaffected, as between the executor and 
herself, by any transaction between him and her husband, which 

had no reference to her estate in the executor’s hands, and were not 
designed to be credited to that fund.--Montgomery v, Givhan et al., 568 
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If the wife’s property in the executor’s hands, in such case, is more 
than sufficient for the reasonable support and maintenance of her- 
self and children, and her husband is indebted to the executor on 
the settlement of their accounts, the executor should be allowed to 
retain the balance due him from the husband after making a rea- 
sonable settlement on the wife. 


10. When slaves are sent by a father to his daughter’s home on her mar- 


11. 


riage, the presumption of law is, that they are intended as an ad- 
vancement to the husband, and they became his property prior to 
the passage of the laws securing to married women their separate 
estates. This presumption can only be rebutted by proof of a dif- 
ferent intention, clearly and distinctly avowed at or before the time 
of delivery ; his subsequent declarations, unless made in the pres- 
ence of the donee and sanctioned by him, are not admissible for any 
purpose, in a contest between the donor and donce, or those claim- 
ing under them.—Rumbly v. Stainton and Wife, 

If the husband, in such case, after the delivery of the slaves, 
accepts a deed from the donor, conveying them to his wife and the 
heirs of her body, his marital rights are not thereby affected. 


- Evidence held insufficient to authorize the reformation of a deed of 


gift to a married woman, on an allegation of the donor’s intention 
to exclude the marital rights of her husband. 


INFANTS. 


1. 


An infant is in esse, for the purpose of taking an estate for its 
benefit, from the time of vonception, provided it be born alive and 
after such a period of foetal existence that its continuance in life 
may be reasonably expected.—Nelson v. Iverson, 

Where non-resident infants are necessary parties to a bill, the re- 
cord must show that publication as to them was made in the manner 
prescribed in- the third and forty-first rules of our Chancery Prac- 
tice.—Coster’s Executors vy. Bank of Georgia et al., 

Where plaintiff claims as trustee for his grantor’s children, under 
a deed made while said grantor was a minor, the defendant may 
show that the grantor disavowed the act after he became of age, 
and made another disposition of the preperty ; and for this purpose, 
a deed of revocation and a bill of sale from the grantor to himself 
are admissible evidence.—Slaughter v. Cunningham, 

Where slaves are bequeathed to two brothers jointly, and after the 
elder becomes of age a division of them is made by him and his 
father, the latter acting for his infant son, the division is binding 
upon the minor until he dissents from it; and if he ratifies it, the 
elder brother cannot avoid it. 

A deed of gift, executed by a minor in trust for his children, is not 
void, but voidable merely ; and in a contest between the trustee and 

a subsequent purchaser from the grantor, the question of the dis- 

avowal of the gift should be left to the decision of the jury. 

And if the minor acknowledge the deed in open court, this does not 
render it irrevocable, nor require that the revocation should be made 
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in open court after notice to the parties ; when the grantor retains 
possession, any act on his part after attaining his majority which 
shows to the world that he does not intend to be bound by his deed, 


is sufficient to revoke it. 260 
A bond for title, given by an infant, is not absolutely void, but void- 
able only.—-Weaver v. Jones, 420 


If an infant disaffirms his contract of sale on arriving at full age, 
and sue his vendee for use and occupation, the latter may recoup for 
valuable improvements erected on the land. 420 
An infant cannot appoint an agent, nor make any binding contract 
in relation to the compromise of slanderous words spoken of him, if, 
on coming of full age, he think proper to disavow and annul it.—~ 
Ware v. Cartledge, 622 


INSOLVENT ESTATES. 


1. 


In the matter of the settlement of an insolvent estate, an issue hav- 
ing been formed between the executor and creditors, various irregular 
pleadings were afterwards allowed by the court, and the executor then 
sued out a writ of error to reverse the judgment rendered against 
him: Held, that the case should be considered asif the parties had 
been held to the issue which they had first formed, and that the sub- 
sequent pleadings and rulings of the court should be disregarded.— 
Shackelford v. King, 158 
Prior to the passage of the act of 1843, two joint executors filed “a 
statement of the condition of the estate” of their testator, showing 
an excess of debts over personal assets, which was received by the 
court, and ordered to be recorded, the order reciting that the estate 
appeared to be insolvent ; and the real estate was afterwards sold, as 
in cases of insolvent estates: Held, that this was sufficient to give 
the court jurisdiction of the estate as insolvent, and that it should be 
so settled. 158 
Since the passage of the act of February 11, 1850, if the settlement of 
an insolvent estate is transferred from the Probate to the Circuit 
Court, on account of the incompetency of the probate judge to pre- 
side in the case, the latter court should not appoint commissioners to 
settle the estate, but should proceed with the case as the former would 
have done. 158 
When an executor becomes surety on a note given for property pur- 
chased at a sale made by himself and his co-executor, and, the estate 
becoming insolvent, he is cited by his co-executor, on behalf of the 
creditors of the estate, to make final settlement and account for the 
note, he cannot protect himself by a plea of the statute of limitations 


of six years. 158 
As to his raising the objection that no sufficient notice of the settlement 
had been given. 158 


On. the trial of an issue between the executor and the creditors of an 
insolvent estate, a note may be given in evidence without any proof 

of its execution, if its execution is not denied by the plea of non est 
factum. 158 
Anendorser who paysa note may present his claim, at any time with- 
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in six months after the payment, against the estate of a prior endor- 
ser, which was declared insolvent more than six months previously, 
although the holder failed to present the note asa claim against the 
estate.—Henry v. Black’s Adm’rs, 417 
Partnership creditors are not entitled to share pari passu with the 
separate creditors in the estate of a deceased partner, when it is insuf- 
ficient to pay its separate debts, and the surviving co-partner, though 
insolvent, has a joint fund in his hands—R. W. Smith & Co. v. Mal- 
lory’s Ex’r, 628 
The object of the act of 1839 was not to affect in any way the rights 
which a separate creditor had against the estate of the deceased part- 
ner, but simply to allow the partnership creditor to assert his claim 
against such estate in a court of law, instead of resorting to a court 

of equity. 628 


10. The act of 1843 was intended to make all the debts equal in degree— 


to place simple contract debts on the same footing with debts by 
judgment and specialty ; but it was not intended to fasten upon the 
estate, to the prejudice of separate creditors who had a superior 
equitable and legal right, claims which, without reference to the 
statute, could not have been asserted against the estate, either at law 
or in equity. 628 


JUDGMENTS AND DECREES. 


1. 


After the rendition of a judgment in ejectment for the plaintiff, the 
parties entered into a written agreement fixing a different boundary 
line from that ascertained by the judgment; at the bottom of this 
agreement was written, in the handwriting of the presiding judge, 
this memorandum: *‘ The judgment heretofore rendered in this case 
is set aside, and the foregoing agreement ;”’ and the agreement was 
entered on the minutes of the court at the same term: Held, that 
this was not sufficient evidence to authorize the rendition of a judg- 
ment nune proiune ata subsequent term, and that the previous 
judgment was valid and subsisting —Chighizola’s Heirs v. Doe, ex 
dem. Eslava, 237 
In debt on an administration bond, to charge the sureties with the 
amount of a decree of the Orphans’ Court, the declaration alleged 
that a final settlement was had by the administrator with the Orphans’ 
Court, “ and on said final settlement the sum of $259 was, by the de- 
eree and judgment of suid court, assessed and decreed as the dis- 
tributive share” of the person for whose use the suit was rought, 
who was one of the distributees of the estate: Held, that the de- 
claration was, defective on demurrer, because it showed no judgment 
in favor of any one for the amouut, and no order on the administra- 


tor to pay the money toany one.—-Gilbreath v. Manning etal., 418 
A judgment may be rendered nune pro tune, on motion, without 
notice to the defendant.—Glass v. Glass, 468 


Under the act establishing Courts of Probate, the Circuit Court has 
power to make amendments nunc pro tunc of the judgments of the 
County Court, in causes transferred to the former court under that 
act, 468 
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5 A judgment may be rendered nune pro tune and revived by scire 
facias at the same term ; and there is no impropriety in uniting a 
notice of the motion to amend in the sci. fa. to revive. 468 

6. Awrit of error does not lie from a decree of the Court of Probate, 

purporting to have been rendered on the final settlement of an 

estate, and reciting that the administrator “moved the court to be 
discharged on the grounds of payment and delivery of the property 

in his hands to the heirs; which motion being argued by counsel on 

both sides, and due deliberation had thereon by the court, it is con- 

sidered by the court that the testimony is not sufficientto discharge 

the administrator.”—-Hamilton, adm’r, v. Gwynn and Wife, 515 

The written opinion of the presiding judge, when the circuit judges 

were required to file their opinions in writing, was sufficient to au- 

thorize the rendition of a judgment nunc pro tunc at any subse- 
quent stage of the proceedings ; and if it recited the fact of the 
defendant’s appearance, it would be sufficient to sustain the judg- 
ment without service of process.--The State, ex rel. Waring, v. The 

Mayor, &c., of Mobile, 701 

8. Ona bill filed to enforce the execution of a decree, if the record 
shows sufficient to authorize an amendment of the deeree nunc pro 
tunc, by reciting the fact that the defendant therein appeared al- 
though not served with process, the court will consider the amend- 
ment as made, and will sustain the former decree. 701 





~1 


JUDICIAL SALES. 


1. Where slaves are attached, and sold under an order of court as 
‘* perishable property like to waste or be destroyed by keeping,” 
the sale is sufficient to pass the title to the purchaser (Liceon, J., 
dissenting ).—Millard’s Adm’rs v. Hall, 210 
2. An order of court directing the sheriff to ‘‘ proceed to sell’ certain 
property in his hands, which he had attached, and ‘pay the pro- 
ceeds into court,” is a sufficient authority to him to make the sale, 
without any process or copy of the order from the clerk. 210 
8. To authorize the admission of secondary evidence of the contents of 
an order of sale made by the court, its existence should be first 
proved, and its absence accounted for, or its loss established, after 
the requisite searches had been made for it in the proper office. 210 
4, The plaintiff in the execution, under which a sale is made by a con- 
stable, is not a mecessary party to a motion to set aside the sale on 
the ground that the constable had no authority to make it.—Stain- 
ton’s Adm’rs v. Simmons, 410 


JURISDICTION. 


1. Under the statute authorizing the discharge of the sureties of a 
guardian (Clay’s Digest 221 § 5, 222 §7), the taking of a new bond 
is a jurisdictional fact, necessary to appear in order to give validity 
to the discharge ; but the existence of this fact is to be determined 
by the judge to whom the application is made, and his decision is 
final and conclusive, and cannot be contradicted.—Hamner, adm’r, ° 
v. Mason etal., 480 
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2. 


The City Court of Mobile has jurisdiction of an action on the case 
to recover damages for the diversion of the water of a running 
stream to the injury of plaintiff’s mill privileges.--Stein v. A:hby, 621 


JUSTICES OF THE PEACE. 


1, 


A justice of the peace has authority, in cases of emergency, to ap- 
point a special constable (Code § 712); and he must himself judge of 


such emergency.——Noles v. The State, 672 


LIMITATIONS, STATUTE OF. 


1. 


When an executor becomes surety on a note given for property pur- 
chased at a sale made by himself and his co-executor, and, the estate 
becoming insolvent, he is cited by his co-executor, on behalf of the 
creditors of the estate, to make final settlement and account for the 
note, he cannot protect himself by a plea of the statute of limitations 
of six years.—-Shackelford v. King, 

The statute of limitations begins to run in favor of the loanee or 
gratuitous bailee of the administrator in chief, from the time of the 
appointment of an administrator de bonis non.—Lawson’s Adm’r v. 
Lay’s Executor, 

Where several co-executors qualify and give bond, a promise by the 
sole acting executor, who has the possession and control of the en- 
tire estate, will not remove the bar of the statute of limitations and 
revive the debt against the estate.—Pitts v. Wooten’s Ex’rs, 474 
When a party propounds his interest by petition to the court, praying 

to be made a party to a suit that he may prosecute an appeal or 
writ of error from the final decree, the order making him a party 
would relate back to the time when the decree was rendered; and 
therefore, if his petition shows than an appeal or writ of error from 

the decree is already barred by the statute of limitations, it will not 

be granted. This rule applies equally to Chancery Courts and 
Courts of Probate.--Boykin v. Kernochan, 697 
The limitation prescribed to writs of error by the act of 1818 (Clay’s 
Digest 809 § 17), applies to final decrees in chancery, as well as to 


final judgments at law. 


158 


184 
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MANDAMUS. 


1. 


bo 





The Supreme Court will take original jurisdiction of an application, 
by a member of the House of Representatives, for a mandamus 
against the Speaker of said House, to compel him to certify to the 
Comptroller of Public Accounts the amount to which the petitioner 
is entitled, as a member of said House, for mileage or per diem com- 
pensation.--Ex parte Pickett, 91 
The Supreme Court will not interfere, by mandamus, or otherwise, 
to compel the dissolution of an injunction on the filing of an answer. 
Ex parte City Council of Montgomery, 93 
The validity of » will of realty and personalty was contested on 
three grounds, viz., because it was not signed by the subscribing 
witnesses in the presence of the testator; because the testator, at 
the time of its execution, was of unsound mind and memory; and 
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because it was procured by fraud and undue influence on the part 
of the testator’s wife; the jury having returned a verdict finding 
it invalid generally, the court, on motion of the contestant, in- 
yuired on what their verdict was predicated, to which one of their 
number replied, ‘+ principally on the ground that it was not signed 
by the witnesses in the presence of the testator ;” and the court 
then ordered them to retire and find another verdict: Held, that 
the contestant could not have 2 mandamus for judgment on this first 
verdict. 638 
Where a verdict, finding the will invalid, is rejected by the court on 
the motion of the contestant himself, he cannot afterwards have a 
mandamus for judgment on it. 688 


MARRIED WOMEN, SEPARATE ESTATE OF. 


See Hussanp anp WIFE. 


MOBILE WATE WORKS. 


Bi 


a 


A legislative grant to an incorporated company, conferring upon 
them ‘the exclusive right and privilege of conducting aud bring- 
ing water for the term of forty years,” gives them no right to divert 
the water of a running stream, tothe injury of the riparian pro- 
prietors, without making compensation.—-Stein v. Burden, 180 
An act authorizing the lessee of certain city water works to sue out 
a writ of ad guod damnum, to ascertain the damage sustained by 
riparian proprietors from his diversion of the water of a running 
streum, does not deprive a riparian proprietor of his common law 
action for damages, on the lessee’s failure to sue out the writ. 180 
A municipal corporation, owning lands on a water-course from three 
to five miles distant from the city, has no right to divert the water 
from the stream, to the injury of the other riparian proprietors, in 
sufficient quantities to supply the domestic wants of its inhabitants. 180 
Actual possession under claim of title is sufficient to sustain an 
action on the case for diverting water froma mill; and therefore 
evidence showing that plaintiff had no title to the land on which the 
mill was situated, is inadmissible. 
A riparian proprietor is entitled to nominal damages for a diversion 
of the water from his mill, without any proof of actual damage. 180 
The uniform and uninterrupted diversion of water from a running 
stream for a period of twenty years, gives a title by prescription: it 
is not necessary that the water should be used in precisely the same 
manner, or applied in the same way ; but no change is allowed which 
would be injurious to those whose interests are involved. 
The lessee of a two storied house in Mobile, having sub-let the sec- 
ond story to a club, with which he had no connection whatever, was 
held not liable, under the by-laws regulating the City Water Works, 
for the water rates assessed against the occupants of the second 
story.--Stein v. McArdle & Waters, 
The contract between the corporate authorities of Mobileand Albert 
Stein, by which the latter became the lessee and proprietor of the 
City Water Works for the term of twenty years, doos not exempt his 


a2 
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180 


344 
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interest in said water works from taxation by the city, inasmuch as 
the contract contains no stipulation for such exemption. (Re-affirm- 
ing Stein y. The Mayor &c. of Mobile. 17 Ala. 234).—Stein vy. The 
Mayor &c. of Mobile, 691 

9. The City Water Works of Mobile are taxable as -eal estate by the 
corporate authorities of the city ; and a lessee who bolds under a 
contract with the corporation, by which he acquires all their cor- 
porate rights and privileges in the water works for the term of 
twenty years, and in perpetuity if not then redeemed by thecity, is 
liable for the tax assessed against said water works. 59] 


MORTGAGES. 

1. Where money is loanedtoa partnership on tlhe faith of the partner- 
ship property, equity will consider the creditor, as between himself 
and the several partners, as a mortgagee, with a lien upon the 
property until his debt is paid.—Coster’s Executors v. Bank of 
Georgia, et al.. 37 

2. An unrecorded mortgage is void, under the acts of 1823 and 1828, 
as to a subsequent mortgagee without notice, although his deed is 
also unrecorded. 

8. A mortgage given to one surety, for his indemnity against a partic- 
ular debt, enures to the benefit of his co-surety ; and the mortgagee 
cannot apply the funds to any other debt than that specified in the 
mortgage, to the prejudice of his co-surety.--Steele v. Mealing, 285 

4. If the mortgage, in such case, contains a power of sale upon default 
being made in the payment of the debt, and the mortgagee, after 
the law day of the deed, permits the property to be levied on and 
sold by the sheriff, under execution against the mortgagor, he is 
chargeable, at the suit of his co-surety, with its value; but the 
latter must allege such neglect in his bill, or he cannot charge the 
mortgagee with it. 285 

5. The mortgagor’s cotton having been levied on, the mortgagee became 
surety on the replevy bond, and the cotton was delivered to the 
mortgagor, who shipped it Mobile, where it was sold by the con- 
signees, and the proceeds were applied by them to the part payment 
of a debt due to them by the mortgagor, on which the mortgagee 
was surety, and which was one of the debts secured by the mort- 
gage: Held, that the mortgagee was not entitled to a credit for 
what he was compelled to pay on the replevy bond, as against his { 
co-surety on the other mortgage debts. 285 

6. When the mortgagee repudiates his trust, and compels his co-surety 
to file a bill against him to establish it and make htm account, he is 
not entitled, on the taking of the account, to commissions for selling 
the property. 28h 

7. An absolute billof sale of a slave decreed to stand only as 4 mort- 
gage, upon proof that the vendor wes upwards of seventy years 
old,—infirm,--embarrassed,—his property levied on, and about te 
be sold,—and that the vendee, who was his son-in-law, took advan- 
tage of all these circumstances to make the transaction assume the 
form of an absolute sale instead of 3 mortgage.—Smith et al. v. 
Pearson, 358 
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NE EXEAT. 

1. A writ of ne exeat was granted in a chancery cause, upon complain: 
ants’ entering into bond conditioned that they should ** prosecute 
their said bill and writ to effect,” or, failing therein, should pay to 
the defendant all such costs and damages as he might “ sustain 
from the wrongful filing of said bill, or the wrongful suing out of 
said writ of ne exeat.” The defendant having brought suit on the 
bond, it was held, that, although the condition of the bond was 
not complied with by merely prcsecuting the bill to effect, yet an 
order discharging the defendant from custody under the writ, upon 
his delivering up to complainant certain slaves in his possession, 
was not such a failure to prosecute said writ to effect, as would 
entitle the defendant to maintain an action on the bond for dam- 
ages.—Spivey v. McGehee et al.. 476 


NUISANCE. 

1, Where a decree has been rendered against the corporate authorities 
of a city for the abatement of » public nuisance, on an information 
in the name of the State at the velation of certain citizens, any cit- 
izew may interfere as relator, hy a proceeding in the nature of a 
bill of revivor, and call on the court to carry the decree into execu- 
tion.--The State, ex rel. Waring, v. Mayor, &e., of Mobile, 701 


PARTITION FENCES. 
1. By the common law, a tenant of a close is not bound to fence against 
an adjoining close, unless by force of prescription; and where no 
pressription or agreement exists, the legal obligation of tenants of 
adjoining lands to make and maintain partition fences, depends 
entirely upon statutory provisions.—Moore v. Levert, 310 
2. Our statute on the subject of partition fences (Clay’s Digest 241 
} 4), does not restrict a tenant’s right to let his own lands lie open ; 
he being responsible in damages for his cattle breaking into any 
grounds which are enclosed with a lawful fence. 310 
3 The fact that some pannels of the defendant’s outside fence 
were down, though not conclusive evidence that his lot was unen- 
closed, is nevertheless evidence whose weight should he left to the 
consideration of the jury in ascertaining that fact. 310 
4. If defendant’s lot is in possession of a trespasser, or of one claiming 
title in himself or a third person, defendant is not liable for the 
erection or repairs of a partition fence; but if he consent, as owner, 
to the erection of the fence, and it is made by the adjoining propri- 
etor upon the the consent thus given, he is estopped from denying 
his liability. 
In an action to recover one-half of the expenses of a partition fence, 
the actual interest which the parties have in the fence is a question 


$10 


on 


which cannot arise. $10 
PARTNERSHIP: 
1. The entire assets of a partnership are, in equity, subject to the pay- 
ment of its debts.—Coster’s Executors v. Bank of Georgia et al., 87 


2. Where money is loaned to a partnership on the faith of the partner- 
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ship property, equity will consider the creditor, as between himself 
an:] the several] partners, as a mortgagee, with a lien upon the prcp- 
erty until his debt is paid. 37 
When the legal title to real estate belonging to a partnership is 
vested in one of its members, the lien acquired Ly a judgment against 
him individually, in favor of a creditor of the company, is sulject 

to the equities alieady existing over the property ; and a judgment 
aga:nst the company itself would not operate as an cfficient lien on 

the land. 87 
Partnership creditors are not entitled to share pari passu with the 
separate creditors in the estate of a deceascd partner, when it is insuf- 
ficient to pay its separate debts, and the surviving co-partner, though 
insolvent, has a joint fund in his hands—R. W. Smith & Co. v. Mal- 
lory’s Ex’r, 

The object of the act of 1839 was not to affect in any way the rights 
which a separate creditor had against the estate of the deceascd part- 
ner, but simply to allow the partnership ercditor to assert his claim 
against such estate in a court of law, instead of resorting to a court 
of equity. 628 
The act of 1843 was intended to make all the debts equal in degree— 

to place simple contract debts on the rame footing with debts by 
judgment and specialty ; but it was not intended to fasten upon the 
estate, to the prejudice of separate creditors who had a superior 
equitable and legal right, claims which, without reference to the 
statute, could not have been asserted against the estate, either at law 

or in equity. 628 


coal 


628 


PHYSICIAN OF THE PENITENTIARY. 


1. 


The second section of the act of 1848, ‘to provide for the appoint- 
ment of inspectors and physician for the penitentiary,” confeis upcn 
the lessee and inspectors jointly the power of oy pointing the phy- 
sician; if the lessee fails to aypoint within tlice days after the 
happening of a vacancy, the inspectors alone may fill the place: Lut 
if the lessee makes a nomination within such three days, which is 
rejected Ly the inspectors, he has a reascnalle time (not exceeding . 
three days) after the rejection, within which to make another ncm- 
ination ; an appointment by the inspectors alone. before the expira- 
tion of three days after such rejection, is void, and confers no author- 
ity on their appointee.—Jones v. Graham, 450 


PLEADING AND PRACTICE AT LAW. 


1. 


Te question whether the State can commence a suit by attachment, 
cannot be raised by a demurrer to the declaration.--Van Dyke v. 
The State, 8] 
On the trial of an issue between the executor and creditors of an 
insolvent estate, a note may be given in cvidence without any proof 
of its execution, if its execution is not denied by the plea of non est 
Sactum.—Shackelford v. King, 158 
Although the several counts in a declaration should be considered, 
on demurrer, as separate and distinct, yet, where one expressly 
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10. 


1: 


12. 


13. 


refers to another, the latter, although abandoned, may be looked to 

in aid of the former.—Robinson v. Drummond, 174 
Suit may be brought on an administration bond, at the option of the 
party injured by its breach, either in his own name, or in the name 

of the obligee for his use.--Amason et al. vy. Nash, Judge, &c., 279 
To debt on bond against an administrator and his sureties, ‘ jointly 

and severally defendants plead fully administered ;’ to which the 
plaintiff “ demurred in short by consent:” Held, that the plea 

was equivalent to a joint and several plea of plene administravit, 

and was good as to the sureties. 279 
In debt on an administration bond, it is error to render judgment 
final, against the principal aud his sureties, without the intervention 

of a jury. 279 
When defendant is in court, and consents to the revival of a suit in 

the name of an administrator as plaintiff, and at a subsequent term 
continues the cause, he will be held to have waived all objections 

to the order of revival._-Townsend v. Jeffries’ Adm’r, 329 
When an executor brings trespass for injuries inflicted on a slave 
belonging to the estate of his testator, the suit may be revived, 
after his removal, in the name of the testator’s administrator. 829 
In a plea in abatement, form is substance ; and therefore, in trespass, 

a plea in abatement defending ‘‘ the wrong and injury,” instead of 

** the force and injury,” is bad on demurrer. 329 
If a party fails to object to an interrogatory which asks for a con- 
clusion of law, he cannot object to the answer, if itis responsive, 329 
In trespass for whipping a slave, a plea averring that defendant 
only punished said slave reasonably and moderately, is defective on 
demurrer. No person has a right to chastise a slave belonging to 
another, without the owner’s consent, unless the authority is given 

to him by statute ; and if he acted under such authority, he must 
aver it ia his plea. 329 
Where the demand in suit is under $20, both parties being compe- 
tent witnesses for every purpose, it is discretionary with the court 

to permit plaintiff to be re-examined for the purpose of rebutting 
the testimony of one of defendant’s witnesses.--Stein v. McArdle & 


Waters, 844 
A general demurrer to a declaration containing one good count may 
be overruled —Ferguson and Scott vy. Baber’s Adm’rs, 402 


. When the defzndan:’s attorney withdraws his appearance at the 


judgment term, ‘‘and defendant makes no further defence ;” nil 
dicit is the proper judgment.—Summerlin v. Dowdle, 428 


. After judgment by nil dicit, the defendant cannot take advantage 


on error of 4 variance between the writ and declaration. 428 
The character in which a party sues must be determined from the 
bedy of the declaration, and not from his description of himself in 
its caption. If, therefore, he describes himself as administrator in 
right of his wife, and declares on a right of action accruing to him 
individually, he must be regarded as suing in his individual ca- 
pacity, and the superadded words must be held a mere descriptio 
persone ; and upon his death, in such case, the suit should be re- 
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vived in the name of his personal representative.--Tate v. Shack- 
elford’s Adm’r, 


17. The sustaining of a demurrer to a special plea, when the facts stated 


in it may be given in evidence under the general issue, is not an 
error for which the judgment will be reversed.—Stein v. Ashby, 


18. When an admission of record is made by counsel in the court below, 


for the purpose of obviating the necessity of proof, it will be pre- 
sumed that he had authority to make it, and the admission cannot 
be withdrawn in the appellate court.—Montgomery v. Givhan et al., 


PRESCRIPTION. 


1. 


2. 


The uniform and uninterrupted diversion of water from a running 
stream for a period of twenty years, gives a title by prescription : it is 
not necessary that the water should be used in precisely the same 
manner, or applied in the same way ; but no change is allowed which 
would be injurious to those whose interests are involyed.—Stein ¥ 

Burden, 

The use of the water of a running stream for nine years confers no 
right.—Stein v. Ashby, 


PRINCIPAL AND AGENT. 


See AGENCY. 


PRINCIPAL AND SURETY. 


See SvrRETIEs. 


PROBATE, COURT OF. 
1. Under the act establishing courts of probate, a judge of probate has 


power (now taken away by the Code) “ to grant, hear and determine 
writs of habeas corpus’ where the petitioner was confined in jail un- 
der a charge of grand larceny.—Hale et al. vy. The State, 

A testator appointed his widow guardian of his minor children and 
executrix of his will, and directed the share of each child to be paid 
on its arriving at full age ; a division of the estate was afterwards had 
between the widow and children, by persons duly appointed by the 
Orphans’ Court, but no settlement was made with the court ; after 
the widow’s death, her administrators were cited, by one of the testa- 
tor’s legatees, to settle her executorship, and also, by one of her dis- 
tributees, to settle their administration on her estate; after due 
notice, all the parties in interest appeared, and “it was agreed that 
both estates should be blended and considered as one, as the parties 
in interest to hoth were precisely the same ;"’ and a settlement was 
made, and a decree rendered accordingly: He/d, on error assigned 
by the administrators, that the decree was erroneous, because the two 
estates could not be thus consolidated by the Probate Court.—Rich- 
ardson’s Adm’rs v. Richardson et al.. 


See EXECUTORS AND ADMINISTRATORS. 


EstaTEs OF Decrkasep Persons. 
Wits, 
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PROMISSORY NOTES. 
i: 


The assignee or endorsee of a note given for the purchase mopey of 
land, cannot stand in a higher or better position than the original 
payee or vendor occupied.—Coster’s Ex’rs v. Bank of Ga, et al., 
When lands are purchased by a partnership from one of its members. 
who pledges his entire interest in the company to indemnify it against 
any loss which it might sustain in the purchase, and guaranties that 
the land can be re-sold within five years for at least the amount of the 
purchase money, and the lands remain unsold after the expiration of 
the five years, an assignee of the notes given for the purchase money 
cannot assert a vendor’s lien, as against a member of the company who 
had guarantied their payment, and had paid a part of them. 

Nor can an assignee of the notes assert a vendor’s lien as against a 
remote assignee of the vendor’s interestin the company, who pur- 
chased bona fide, for valuable consideration, without notice of any 
such outstanding claim or equity. 

On the trial of an issue between the executor and the creditors of an 
insolvent estate, a note may be given in evidence without any proof 
of its execution, if its execution is not denied by the plea of non est 
factum.--Shackelford v. King, 

An endorsement of a note by one of the makers, purporting to transfer 
it, by written power of attorney, in the name of the payee, must be 
held tobe the act of the payee himself.—Garrett et al. v. Holloway & 
Malone, 

When a person who is about to purchase a note given for the hire of a 
slave, applies to the maker for information concerning it, and is as- 
sured by the latter that he has no defence against it, this does not 
preclude the maker, when sued by the purchaser, from setting up a 
subsequent failure of consideration, arising out of the payee’s con- 
duct in receiving the slave. who ran away before the expiration of the 
term of hiring, and refusing to deliver him up on demand.—Maury v. 
Coleman, 

The acceptance of a note may be an extinguishment and payment of 
a judgment, whether proceeding from a defendant or a stranger.— 
Brewer v. Br. Bank at Montgomery, 

When a note is payable on a specified day, and contains a stipulation 
that it shall not bear interest until another specified day after matu- 
rity, an action may be maintained on its non-payment at maturity, 
although the judgment will bear interest from the time of its rendi- 
tion; but the judgment must be for the principal only, without inter- 
est.—Billingsley’s Adm’r v. Billingsley, 

And the fact that the note is secured by a mortgage containing a power 
of sale, in which the law day is fixed at the time when interest begins 
to accrue, does not affect the mortgagee’s right to proceed to judg- 
ment on the note, if it isnot paid at maturity. 


BLIC LAND LAWS. 

The acts of Congress of 1805 and 1820, * concerning the mode of sur- 
veying the public lands of the United States,” do not establish the 
corners of sub-divisions of fractional sections, as fixed by the United 
States’ surveyors, as the true corners; but the corners of quarter 
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PUBLIC LAND LAWS— Continxvep. 
sections are to be placed equi-distant fromthe section corners on the 
same line. (Adhering to the decision in Waliérs v. Commons, 2 
Porter 38.)—Nolen v. Palmer, 391 
When the course of a running stream through a fractional section pre- 
vents the sub-division of the quarter sections into eighty acre tracts. 
under the act of Congress of April 24, 1820, the sub-division of a 
quarter section by the United States’ surveyor into two tracts divided 
by the stream, is not in contravention of the act.—Stein v. Ashby, 621 
3. Certain boundaries are of more importance than quantity in designa- 
ting lands. Therefore, where a patent calls for a sub-division of a 
fractional quarter section, described as lying north of a certain creek 
and containing a specified number of acres, it embraces all the land 
in the sub-division north of the creek, although the actual number of 
acres exceeds the number specified in the patent. 52] 


" 


SCIRE FACLAS. 

1. Whether the statute requiring the revival of a judgment by a scire 
Facias, when no execution was issued within a year and a day after its 
rendition (Clay’s Digest 206 § 28), applies to a decree in chancery for 
the abatement of a public nuisance, on information filed in the name 
of the State at the relation of certain citizens, guere? But if it 
does apply, its only effect is, to compel the party seeking to enforce 
the decree to proceed by bill of revivor or seire facias.—State, ex rel. 
Waring, v. Mayor, &c., of Mobile, 701 


SHERIFFS AND CONSTABLES. 

1. An order of court directing the sheriff to ‘‘ proceed to sell” certain 
property in his hands, which he had attached, and ‘pay the pro- 
ceeds into court,” is a sufficient authority to him to make the sale, 
without any process or copy of the order from the clerk.—Millard’s 
Adm’r v. Hall, 210 

2. A justiceof the peace has authority, in cases of emergency, to ap- 
point a special constable (Code § 712); and he must himself judge of 
such emergency.—-Noles v. The State, 672 

3. A warrant, issued by a justice of the peace, if it shows on its face that 
the justice had no authority to issue it, is no protection to the officer 
executing it, but he may be treated as a trespasser. 67 

4, An affidavit, by a married woman, that “she is ¢fraid her husband 
will beat, wound, maim or kill her, or do her some bodily hurt,” is 
not sufficient to authorize the arrest of the husband (Code § § 3340, 
3341); and if the warrant of the justice appears on its face to be 
predicated on such an affidavit, it is void, and furnishes no protection 
to the officer executing it. 672 


a] 


SLANDER. 


1. In an action of slander for words spoken charging plaintiff with the 
crime of arson, the words laid were: “I next morning saw a track 
go-ng to, and returning from the house. The toes turned in; and | 
know of but one man who owes me enmity enough to do such a thing, 
and you know whom I mean, B. D.” (plaintiff): Held, that the words 
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SLANDER—Conrtinvep. 
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were not, of themselves, actionable ; and, as there was no averment 
of any matter of fact tending to identify the plaintiff as the person 
who made the tracks, the count was demurrable.—Robinson v. Drum- 
mond, 

When justification and the general issue are pleaded to an action of 
slander, if defendant fails to establish the former plea, it may be con- 
sidered by the jury in aggravation of damages. 174 
In an action of slander, the defendant. may show, in mitigation of 
damages, that he was incited and provoked to the utterance of the 
slanderous words, by some act or declaration of the plaintiff, con- 
temporaneous with the speaking of the slander, or nearly concurrent 
therewith ; but to render such act or declaration of the plaintiff ad- 
missible in evidence, it must be shown to have been the immediate 
and proximate cause or provocation of the slanderous words : it is not 
sufficient, to show that it occurred, and was communicated to the de- 
fendant, before the speaking of the slanderous words.—Moore v. 
Clay, 

In slander for words spoken which are actionable in themselves, it is 
not necessary to aver in the declaration the name of the person to 
whom, or in whose presence, they were spoken.—-Ware v. Cartledge, 622 
Evidence of the defendant’s wealth is not admissible for the plaintiff 
in an action of slander. 

Where the words spoken impute to plaintiff (an unmarried female) a 
want of chastity, evidence of other acts and words on the part of de- 
fendant, committed and spoken subsequent to the speaking of the 
words charged, but before the commencement of the suit, implying a 
want of chastity on the part of plaintiff, and indicating a desire to 
harrass, insult and degrade her, but not forming of themselves a sep- 
arate qiuse of action,"are admissible for plaintiff to show malice. 622 
An infant cannot appoint an agent, nor make any binding contract 

in relation to the compromise of slanderous words spoken of him, if, 

on coming of full age, he think proper to disavow and annul it. 622 
In slander for words spoken, the words charged, which were alleged to 
have been spoken of and concerning plaintiff, and of and concerning 

his trade and occupation as clerk for the firm of defendant and his 
partner, were as follows: ‘Your man (plaintiff) is plotting to blow 

me (defendant) and the concern (the firm) up, and I believe you have 

a hand init: Held, that the words were actionable, per se, when 
connected by the co//oqguium and innuendo with the plaintiff’s occu- 
pation as clerk, without an averment of special damage : and that 
they were spoken in the present time, makes no difference.—Ware v. 


Clowney, 


174 


235 


622 


707 


SLAVES. 


1. 


In trespass for whipping a slave, a plea averring that defendant only 
punished said slave reasonably and moderately, is defective on de- 
murrer. No person has a right to chastise a slave belonging to 
another, without the owner's consent, unless the authority is given 
to-him by statute; and if he acted under such authority, he must 
aver it in his plea.-Townsend et al, v, Jeffries’ Adm’r, , 829 
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SLAVES--Continvep. 


2. 


The owner of certain slaves, being about to remove with them to 
Illinois for the purpose of emancipating them, conveyed them by 
absolute bill of sale to another, and took from him at the same time 
a bond, conditioned that he should emancipate them when reasona- 
ble compensation had been made to him for his trouble and expenses 
with them: Held, that inasmuch as there was nothing on the face 
of the bond requiring the obligor to emancipate the slaves in this 
State, his undertaking was not void, but formed a sufficient consid- 
eration for the bill of sale.—-Prater’s Adm’r vy. Darby, 496 
The case of Trotter v. Blocker and Wife, 6 Porter 269, overruled, as 
to the principle stated in the first clause of the fifth head-note, 
which asserts that the constitutional delegation of authority to the 
Legislature “to pass laws to permit the owners of slaves to emanci- 
pate them,” “is equivalent to a positive inhibition of the right of 
the owner to emancipate them except only under such regulations 
as the Legislature may prescribe. 496 
The property of a free negro, who dies intestate, escheats to the State, 
when there are no persons who can claim as heirs-at-law ; and if 
the State, by act of the Legislature, afterwards relinquishes all its 
rights to the intestate’s children, born of two female slaves with 
whom he cohabited, neither set of children is in a condition to insist 
on the necessity of an inquisition to vest title in the State.—Ma- 
linda and Sarah v. Gardner, et al., 719 
Slaves which have escheated to the State may be emancipated by an 
act of the Legislature, and the validity of the act can only be ques- 
tioned by one who shows a right of property in himself. 719 


SUPREME COURT. 


i. 


The Supreme Court will take original jurisdiction of an application, 
by a member of the House of Representatives, for a mandamus 
against the Speaker of said House, to compel him to certify to the 
Comptroller of Public Accounts the amount to which the petitioner 
is entitled, as a member of said House, for mileage or per diem com- 
pensation.--Ex parte Pickett, oP 
The Supreme Court will not interfere, by mandamus, or otherwise, 
to compel the dissolution of an injunction on the filing of an answer. 
Ex parte City Council of Montgomery, 8 
A certiorari cannot be awarded to bring up an amended record, un- 
less by consent, until the amendment has been made in the court 
below.—Townsend et al. v. Jeffries’ Adm’r, 329 
A case having been taken from the Supreme Court of this State to the 
Supreme Court of the United States, the judgment was there re- 
versed, and the cause remanded, but the certificate of reversal did 
not reaeh the former court until after the lapse of more than nine 
years: Held, that this did not operate a discontinuance of the cause. 
Doe ex dem. Brown & Wife v. Clements & Hunt, 354 
Assignments of error founded on “extraneous matter in the record, 
which does not pertain to the case between the appellant and appel- 
lee, will be stricken out.—-Hagadon v. Campbell. 375 
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In civil cases, no errors will be noticed which are not assigned:-- 
Prater’s Adm’r v. Darby, 496 


See Brutus or Excertion. 


APPEALS AND Writs oF Error 
Error. 


SURETIES. 


i 


A mortgage given to one surety, for his indemnity against a particular 
debt, enures to the benefit of his co-surety ; and the mortgagee can- 

not apply the funds to any other debt than that specified in the mort- 
gage, to the prejudice of his co-surety.—Steele v. Mealing, 285 
{f the mortgage, in such case, contains a power of sale upon default 
being made in the payment of the debt, and the mortgagee, after the 

law day of the deed, permits the property to be levied on and sold 

by the sheriff, under execution against the mortgagor, he is charge- 
able, at the suit of his co-surety, with its value; but the latter must 
allege such neglect in his bill, or he cannot charge the mortgagee 
with it. 285 
The mortgagor’s cotton having been levied on, the mortgagee became 
surety on the replevy bond, and the cotton was delivered to the mort- 
gagor, who shipped it to Mobile, where it was sold by the consignees, 
and the proceeds were applied by them to the part payment of a 
debt due to them by the mortgagor, on which the mortgagee was 
surety, and which was one of the debts secured by the mortgage: 
Held, that the mortgagee was not entitled to a credit for what he 
was compelled to pay on the replevy bond, as against his co-surety 

on the other mortgage debts. 28: 
When the mortgagee repudiates his trust, and compels his co-surety 

to file a bill against him to establish it and make him account, he is 
not entitled, on the taking of the account, to commissions for selling 
the property. 285 
When the sureties of a principal debtor are sued on a note, their prin- 
cipal is not a competent witness for them without a release.—Garrett 

et al.v. Holloway & Malone, 376 
Under the statute authorizing the discharge of the sureties of a guar- 
dian (Clay’s Digest 221 § 5, 222 § 7), the taking of a new bond is a 
jurisdictional fact, necessary to appear in order to give validity to 

the discharge ; but the existence of this fact is to be determined by 

the judge to whom the application is -made, and his decision is final 
and conclusive, and cannot be contradieted.—Hamner, adm’r, v. Ma- 

son et al. 480 
Therefore, where the sureties of a guardian of several minors applied 

for a discharge from further liability on their bond, and a decree was 
thereupon rendered by the court, in which it was recited that the guar- 
dian had given a new bond, and ordered that the old sureties be dis- 
charged from all further liability: He/d, in an action against the 
sureties on the old bond, that the recital in the decree was conclusive 

of the fact that a new bond had been given, although the name of the 
minor for whose use the suit was brought was entirely omitted from 

the new bond, which did not therefore protect his estate. 480 
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SURETIES—ContinvEp. 


10. 


11. 


12. 


13. 


TAXATION. 


1. 


An execution cannot issue under the statute (Clay’s Digest 305 § 45) 
against the sureties of a guardian, on a decree of the Orphans’ Court, 
against the principal, embracing some items which accrued after their 
discharge. 480 
An action at law on their bond does not lie against the sureties of an 
executor, on a decree against his administrator, rendered by the 
Orphans’ Court on the final settlement of his executorship, under the 
act of 1845.—Gray v. Jenkins, 516 
When the property of the surety, by his consent, is sold under execu- 
tion against his principal (the surety not being a party to the judg- 
ment), and is bought in by the principal, through an agent, and sent 
back to the surety’s house, the principal, although he afterwards pays 
the debt under which the property is sold, cannot invoke the doctrine 
of estoppel to defeat the surety’s title——Pond v. Wadsworth, 631 
If the transaction was intended by the principal and surety, both 
being insolvent at the time, to hinder and delay the creditors of the 
surety, the agent who became the purchaser would hold the property 
against both parties, and might dispose of it as he pleased ; if he did 
not participate in the fraud, but acted in good faith as agent of the 
principal, the agreement being a fraud on the surety’s creditors, the 
principal’s title would prevail against the surety ; and the fact that 
the latter afterwards acquired the possession, would not prevent a 
recovery by the principal, in the absence of all proof that he acquired 
it under a contract with the principal; the maxim ‘‘in pari delicto 
potior est conditio possidentis,’ does not apply in such case. 531 
The act of the agent, in sending the property back to the surety’s 
house, where the principal also lived, if intended as a delivery to 
the principal, would vest the title in him by the delivery, and nothing 
could pass by a subsequent bill of sale to his administrator in trust 
for his estate ; but the acceptance of such a bill of sale by the admin- 
istrator would not preclude him from deducing title through his intes- 
tate under the previous sale consummated by delivery. 531 
One of the debts secured by a deed of trust was described as a bal- 
ance paid by the beneficiary on a certain note on which he was 
surety for the grantor, while the evidence showed that the debt was 
paid, in part, with the notes of a third person borrowed by the gran- 
tor, in payment of which he gave his bond, with the beneficiary as his 
surety,—that the grantor was insolvent,—that the loan was made on 
the credit of the beneficiary, and that the latter had paid a portion 
of the note, and had given his individual security for the balance: 
Held, that it wascompetent for the parties, as between themselves, to 
change their relations to each other on the debt, and to treat it asthe 
debt of the surety ; and that their relation to each other with respect 
to the debt did not affect the question of fraud in the execution of the 
deed.—Ala. Life Insurance & Trust Co. v. Pettway, 544 








Where lands are sold for taxes under the act of 1848 (Pamphlet 
Acts 1847-8, 21), the omission to observe all the requisitions of 
the statute, asto the advertisement &c., is fatal to the purchaser’s 
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TAXATION—Continurp. 
title, although his deed may contain all the recitals enumerated in 
the sixty-seventh section of the act.—Elliot v. Doe ex dem. Eddins, 508 
2. The contract between the corporate authorities of Mobile and Albert 
Stein, by which the latter became the lessee and proprietor of the 
City Water Works for the term of twenty years, doos not exempt his 
interest in said water works from taxation by the city, inasmuch as 
the contract contains no stipulation for such exemption. (Re-affirm- 
ing Stein v. The Mayor &c. of Mobile, 17 Ala. 234).—Stein v. The 
Mayor &c. of Mobile, 691 
3. The only legitimate object of taxation is, the support and mainte- 
nance of the government ; but this does not mean the expenses in- 
curred by the mere machinery necessarily employed in its adminis- 
tration and conduct: the power extends to the employment of all 
those means and appliances which are ordinarily adopted, or which 
may be calculated, to develop the resources of the State, and add to 
the aggregate wealth and prosperity of her citizens ; such, for exam- 
ple, as providing outlets for commerce, opening up channels of inter- 
communication between different parts of the State, improving the 
social, moral and physical condition of her people by wholesome 
police regulations, and by a judicious system of public instruction, 
asalso for the protection, security and perpetuity of her govern- 
ment and institutions. 591 
4. The power to levy a tax for local purposes may be delegated by the 
Legislature to a municipal corporation ; it is no objection to an act 
delegating such power, that it requires the assent of three-fifths 
of the tax-payers to be obtained before the tax is levied; and the 
fact that the railroad, to aid in the construction of which the tax 
is imposed, extends beyond the limits of the city, or even of the 
State, does not render it less local, or in any way affect the validity 
of the statute or of the tax. 591 
5. The acts of January 5, 1850, and December 20, 1851, authorizing the 
corporate authorities of the City of Mobile to levy a tax on the 
owners of real estate within the limits of the city, to aid in the 
construction of the Mobile and Ohio Railroad, are not unconstitu- 
tional. 591 
6. The City Water Works of Mobile are taxable as real estate by the 
corporate authorities of the city; and a lessee who holds under a 
contract with the corporation, by which he acquires all their cor- 
porate rights and privileges in the water works for the term of 
twenty years, and in perpetuity if not then redeemed by the city, is 
liable for the tax assessed against said water works. 591 


TREASURER, STATE. 

1. The amendment of the constitution, submitted to the vote of the 
people by the General Assembly of 1844-5, proposing biennial (in- 
stead of annual) elections of the State Treasurer and Comptroller, 
not having been properly ratified at the next session of the General 
Assembly, those officers hold their effices for the term of one year 
only.—Collier, Governor &., v. Frierson etal., 100 
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TRESPASS. 


1. Ina pleain abatement, form is substance; and therefore, in tres- 
pass, a plea in abatement defending “‘ the wrong and injury,” in- 
stead of “ the force and injury,” is bad on demurrer.—Townsend 
et al. v. Jeffries’ Administrator, 829 

2. In trespass for whipping a slave, a plea averring that defendant 
only punished said slave reasonably and moderately, is defective on 
demurrer. No person has aright to chastise a slave belonging to an- 
other, without the owner’s consent, unless the authority is given to 
him by the statute ; and if he acted under such authority, he must 
aver it in his plea. 329 

8. One who is in possession of lands under a deed purporting to convey 
them to him, especially when livery of seizin accompanied the deliv- 
ery of the dced, has color of title, and may, when sued in trespass 
by a patentee from the United States, contest the validity of plain- 
tiff ’s patent.--Saltmarsh et al. v. Crommelin, 847 


TROVER. 

1. If a slave is hired for a particular service, and is afterwards em- 
ployed in a different one, this is a conversion for which the owner 
may bring trover, and recover the value of the slave with interest 
from the time of conversion; but if, with full knowledge of the 
conversion before the expiration of the term, he receives the stip- 
ulated hire for the entire term, he is estopped from afterwards 
bringing trover.—-Moseley v. Wilkinson, 411 

2. A widow may maintain trover for personal property belonging to 
the estate of her deceased husband of which she had possession sev- 
eral years after his death, when no letters of administration have 
been granted on his estate.—Brown v. Beason, - 466 

8. In trover, where there has been a wrongfnl assumption of property 
by defendant, which, of itself, is a conversion, no demand is necessa- 
sary before suit brought. 466 


TRUSTEES AND CESTUIS QUE TRUST. 

1. Atrusteein a deed, whois also the principal beneficiary, may 
come into equity, on behalf of himself and the other beneficiaries of 
the deed. to prevent a sale of the property under executions and 
attachments at law, to foreclose the deed, and to settle the con- 
flicting liens. Such a bill is properly filed, not only as preventing a 
multiplicity of suits, and removing a cloud upon the title to the 
property, but alsoupon the well settled ground that a mortgagee, 
although he has a power of sale, may foreclose in equity. —Alabama 
Life Insurance and Trust Company v. Pettway, o44 

2. Where an executor, by an arrangement with the creditors of the 
estate, obtained indulgence on the debts, which enabled him to 
purchase some of the property, at a sale under an order of the 
Chancery Court, which was had by consent, he was held to have 
purchased for the benefit of the estate, and not for himself individu- 
ally ; there being, also, some evidence of his declarations or admis- 
sions, at the time of the sale, that he was purchasing for the estate. 
Montgomery v. Givhan et al., 568 
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VENDOR AND VENDEE. 
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The assignee or endorsee of a note given for the purchase money of 
land, cannot stand in a higher or better position than the original 
payee or vendor occupied.—Coster’s Ex’rs v. Bank of Ga. et al., 
When lands are purchased by a partnership from one of its members, 
who pledges his entire interest in the company to indemnify it against 
any loss which it might sustain in the purchase, and guaranties that 
the land can be re-sold within five years for at least the amount of the 
purchase money, and the lands remain unsold after the expiration of 
the five years, an assignee of the notes given for the purchase money 
cannot assert a vendor’s lien, as against a member of the company who 
-had guarantied their payment, and had paid a part of them. 37 
Nor can an assignee of the notes assert a vendor’s lien as against a 
remote assignee of the vendor’s interestin the company, who pur- 
chased bona fide, for valuable consideration, without notice of any 
such outstanding claim or equity. 
The vendor, being a member of the company, cannot assert a vendor’s 
lien, as against subsequent creditors, or purchasers, without prov- 
ing that they advanced their money with notice of his lien. 87 
A deed which is void as to third persons on account of an adverse 
holding, is nevertheless valid and binding as between the parties 
themselves ; and the fact that the vendee was in possession, as tenant 
of the adverse holder, does not affect the principle.—Abernathy v. 
Boazman, 
In an action for a breach of covenant of title, evidence that the 
vendee himself was in possession, as tenant of an adverse holder, at 
the time his deed was executed, is not admissible for the vendor : 
the fact that both parties knew of the adverse holding, and that 
there was no fraud, does not relieve the vendor from the liability 
to make good his covenant. 
The retention of possession by the vendor of a chattel, if unexplain- 
ed, is only prima facie evidence of fraud, as against creditors, and 
may be explained ; and if the transaction is bona fide throughout, 
and such retention of possession is consistent with good faith and 
the absolute disposition of the property, the title passes by the con- 
tract of sale.— Millard’s Adm’rs vy. Hall, 210 
When the facts in evidence show a sufficient explanation of the 
vendor’s retention of possession, the party alleging fraud cannot 
complain on error that the court referred to the jury the question of 
As to what is a sufficient explanation of the ven- 


37 


37 


189 


189 


their sufficiency. 
dor’s retention of possession. 

A bond for title, given by an infant, is not absolutely void, but 
voidable only..—Weaver v. Jones, 

If an infant disaffirm his contract of sale on arriving at full age, 
and sue his vendee for use and occupation, the latter may recoup for 
valuable improvements erected on the land. 

A vendee may come into equity, to enjoin a judgment at law on the 
notes given for the purchase money, upon alleging the vendor’s 
fraudulent representations of title in himself, a breach of his war- 
ranty of title, and the insolvency of his estate.—Walton, adm’r, y. 
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Bonham, 518 
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VENDOR AND VENDEE-—Contiven. 

12. A deed made to hinder, delay and defraud creditors, can only -be 
declared void ‘when attacked for the fraud; neither the grantor 
himself, nor his administrator, can set up the fraud against a subse- 
quent purchaser from him, for the purpose of showing that a good 
title passed notwithstanding the deed, and thus preventing the 
purchaser from enjoining a judgment at law on the notes given for 
the purchase money. 

13. Where the vendee is allowed until the end of the year to determine 
whether a conditional sale shall become absolute, he may make his 
election at any time before the expiration of the year, and is net 
confined to the last day of the year only.—-Reese v. Beck, ex’r, &c., 651 








513 


WAREHOUSE-MEN. 

1, A want of ordinary care, in one particular, on the part of a ware- 
house-man, does not render him responsible for a loss occasioned by 
other causes not connected with that particular.—Gibson v. Hatchett 
& Brother, 201 


WARRANTY. 
1. In assumpsit for a breach of warranty of the soundness of a slave, 
the court charged the jury, ‘“‘ that, if defendant made any false and 
fraudulent representations to plaintiff, they would he considered 
by the jury, with the other evidence in the cause, for the purpose 
of determining whether there was a warranty, a breach of the 
warranty, and the amount of plaintiff’s damages for breach of the 
warranty ; but for that purpose only, and not as a ground of re- 
covery”: Held, that the charge was erroneous, asit asserted the 
proposition, that such declarations, although they might have 
amounted toa warranty, would not constitute a ground of recovery. 
—-Stevenson v. Reaves, 425 
A written contract of sale, containing a Warranty of soundness, is 
the highest and best evidence of that warranty, and as such admis- 
sible to prove it, in assumpsit for its breach, although the consid- 
eration averred in the declaration is a certain sum of money, while 
that expressed in the written contract is defendant’s acceptance for 
that sum.—Brown vy. Jones, 468 
3. In assumpsit for breach of warranty of the soundness of a horse, 
which became blind within a month after the sale, a charge based 
upon the condition of his eyes at the time of sale, is abstract, when 
the only evidence before the jury relates to their condition a month 
previous to that time. 468 


to 


WATER-COURSES. 

1. Alegislative grant to an incorporated company, conferring upon 
them “the exclusive right and privilege of conducting aud bring- 

ing water for the term of forty years,” gives them no right to divert 

the water of a running stream, tothe injury of the riparian pro- 
prietors, without making compensation.—-Stein v. Burden, 180 
An act authorizing the lessee of certain city water works to sue out 

a writ of ad quod damnum, to ascertain the damage sustained by 
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riparian proprietors from his diversion of the water of a running 
streum, does not deprive a riparian proprietor of his common law 
action for damages, on the lessee’s failure to sue out the writ. 130 
A municipal corporation, owning lands on a water-course from three 
to five miles distant from the city, has no right to divert the water 
from the stream, to the injury of the other riparian proprietors, in 
sufficient quantities to supply the domestic wants of its inhabitants. 130 
Actual possession under claim of title is sufficient to sustain an 
action on the case for diverting water froma mill; and therefore 
evidence showing that plaintiff had no title tothe land on which the 
mill was situated, is inadmissible. 120 
A riparian proprietor”: entitled to nominal damages for a diversion 
of the water from his mill, without any proof of actual damage. 180 
The uniform and uninterrupted diversion of water from a running 
stream for a period of twenty years, gives a title by prescription: it 
is not necessary that the water should be used in precisely the same 
manner, or applied in the same way ; but no change is allowed which 
would be injurious to those whose interests are involved. 180 
The use of the water ofa running stream for nine years confers no 
right.—Stein v. Ashby, 521 
When the course ofa running stream through a fractional section 
prevents the sub-division of the quarter sections into eighty acre 
tracts, under the act of Congress of April 24, 1820, the sub-division 
of a quarter section by the United States’ surveyor into two tracts 
divided by the stream, is not in contravention of the act 621 
Stein v. Burden, p. 180, re-affirmed as to the principles asserted in 
the first, third, seventh and eighth head-notes --Stein v. Ashby, 521 


WILLS. 


1. 


oe 


An instrument, in form a deed, containing a clause of warranty, 
attested by two witnesses. and conveying realty and personalty by 
the words ** at my death I do hereby give and grant unto my son,” 
held » deed, and nota will; the evidence showing that it was 
delivered to the grantee, who wasa cripple, on the day of its date, 
and that it was intended as a present provision for him, to induce 
him tocontinue to live with the grantor, his mother.--Golding v. 
Golding’s Administrator, 122 
Fraud or undue influence in procuring one legacy, does not invali- 
date other legacies which are the result of the free will of the tes- 
tator; but ifthe fraud or undue influence affects the whole will, 
though exercised by one legatee only, the whole will is void.— 
Florey’s Executor v. Florey, 241 
An insane delusion, existing in the testator’s mind at the time of the 
execution of his will, as to the principal legatee being his son, ren- 
ders the will void, if it is the offspring of that insane delusion. 241 
Where the principal legatee, who was born in lawful wedlock, two 
or three years after his mother’s marriage with the testator, bears 
the peculiar, distinctive marks of the negro, while his mother and 
the testator were white persons of fair complexion, the testator’s 
belief that the legatee was his son, is admissible evidence for the pur- 
pose of showing mental delusion on this particular subject. 241 
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5. 


A testator bequeathed to his brother one-sixth part of the net pro- 
ceeds of his estate, ‘* to him and his heirs forever’; one-sixth to one 
of his sisters, ‘‘ to her and her heirs forever’’; one-sixth to the 
only daughter,of a deceased sister, “to her and her heirs for- 
ever”; one-sixth to the five children of another deceased sister, ‘‘ to 
them and their children forever” ; one-sixth to another sister, ‘ to 
her and her bodily heirs forever” ; and one-sixth to the five children 
of his brother by his first wife, ‘‘to them and their heirs forever” ; 
and the residue was ‘to be equally divided between my (his) heirs 
heretofore named in the six separate divisions’: Held, that the 
legacies to the two sisters and brothers, they having died before the 
testator, lapsed, and went to the next of kin under the statute of 


distribution.--Bendall’s Distributees v. Bendall’s Administrator, 296. 


A will contained this clause : ‘‘ I give and bequeath to my half-sister 
Adeline (then unmarried) all my property, of whatever kind or de- 
scription, provided she shall survive me, under the following condi- 
tions : should she marry, and have lawful issue, then said property 
to go to her and her heirs; but, in case my said half-sister should 
die without any lawful issue, then, and in that case, itis my will, 
that all my property should go from my said half-sister to 
— H., son of J. H., now living in Greenville Co., Va., to whom I 
give and bequeath all my property, incase of the death of my said 
half-sister without lawful issue, as above mentioned”: Held, that 
the limitation to —— H. was not too remote, but that he took a 
vested interest in the property, on the death of the testator, subject 
to be defeated by the performance of the conditions annexed to the 
bequest to said Adeline; that said Adeline’s estate became absolute 
on her marriage and birth of lawful issue, and that her husband, on 
the birth of such issue, might alienate the entire property.——Isbell 


v. Maclin et al., 315 


When no provision is made for the wife by her husband’s will, she 
may claim the provision which the law makes for her, without dis- 
senting from the will as prescribed by the act of 1812 (Clay’s Digest 


172 § 3).—Turner v. Cole, 364 


A testator bequeathed his slaves to his widow and five living chil- 
dren, with specific instructions as to their partition, and died intes- 
tate as to the residue of his personal property and all of his real 
estate ; the seventh clause of his will provided, that, if a certain 
child of a deceased son should arrive at the age of twenty-one years, 
then the testator’s widow and children should make, with what his 
guardian had paid him, an equivalent to their own shares at the 
time of division ;’ and the eighth clause directed, ‘ that all of his 
heirs who had received advancements should render in the amount, 
in valuation, at the time of the division, to be considered so much 
of their shares of the estate’: Held, that the testator’s said grand- 
son, whose father had received an advancement, was entitled to a 
distributive share of the real and personal estate unbequeathed, on 
his accounting for the advancement to his father, and that the lega- 
tees of the slaves were bound to contribute from their legacies, on 
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11. 


his arrival at the age of twenty-one years, so much as would make 
his entire estate equal to their respective portions.--Wheat v. 
Wheat’s Executors, ' 

The statute authorizing the summoning of a jury to try any ques- 
tion of fact touching the validity of a will (Clay’s Dig. 304, § 85), 
vests in the court trying the issue a more enlarged discretion than 
is ordinarily exercised by courts in trying issues in civil causes.-- 
Ex parte Henry, 

The statute requiring the subscribing witnesses to a will to signit in 
the presence of the testator, applies only to devises, and has no ap- 
plication to bequests; and therefore a will containing an attesta- 
tion clause, but not attested, though void as to the realty, may be 
good as to the personalty, if it was really intended by the testator to 
operate as his will irrespective of the attestation. 

Where a will of real and personal property, though containing an 
attestation clause, is not attested, the presumption is, that it is in- 
complete and is not the will of the testator; but this presumption is 
slight, and may be rebutted by slight circumstances; as if the tes- 
tator was prevented from finishing it by the act of God, or if he in- 
tended it to operate in its present form. 


. The validity of a will of realty and personalty was contested on 


three grounds, viz., because it was not signed by the subscribing 
witnesses in the presence of the testator; because the testator, at 
the time of its execution, was of unsound mind and memory; and 
because it was procured by fraud and undue influence on the part 
of the testator’s wife; the jury having returned a verdict finding 
it invalid generally, the court, on motion of the contestant, in- 
quired on what their verdict was predicated. to which one of their 
number replied, ‘‘ principally on the ground that it was not signed 
by the witnesses in the presence of the testator ;” and the court 
then ordered them to retire and find another verdict: Held, that 
the contestant could not have a mandamus for judgment on this first 
verdict. 


3. Where a verdict, finding the will invalid. is rejected by the court on 


the motion of the contestant himself, he cannot afterwards havea 
mandamus for judgment on it. 


. Where the jury return a geneval verdict finding the wil] invalid, but 


state to the court that their verdict is not predicated on any one of 
the grounds of contest, and that they cannot agree upon any one of 
them, their verdict may be rejected. 


. Where conditional words are used in a will, which, if unexplained. 


would prevent the vesting of a legacy, such words will not. be al- 
lowed to defeat the intention of the testator, when apparent from 
other portions of the will, that the legacy should vest immediately : 
and where an absolute property is bequeathed to one at a certain 
period in future, and the whole of the intermediate interest is given 
to another, the legatee of the absolute property takes a vested in- 
terest.--Nixon v. Robbins, ex’r, &e., 


. Where a testator bequeathed certain slaves to his daughter, “during 


her natural life, with this proviso: that if-her son Thomas, now 
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an infant, should live to be twenty-one years of age,” then he gave 
three of said negroes to his said grandson, ‘to him and to his heirs 
forever,” it was held, that the legacy to the testator’s grandson was 
contingent, and did not vest until he arrived at the age of twenty- 
one years. . 663 


17. An executor’s assent to the legacy ofa life interest in slaves, operates 


as an assent on his part to the legacy of a vested remainder in them ; 
but if the remainder is contingent, and the interest in the property 
during the interval between the termination of the life estate and 
the happening of the contingency on which the remainder is to vest, 
is not disposed of by the will, it must-be administered accordingly 
by the executor, and his assent to the legacy for life will have no 
effect whatever on the remainder. 663 


WITNESS. 
1. 


When detinue is brought against a bailee of a slave, his bailor is not 

a competent witness for him without a release; and the fact that 

the slave was hired for his victuals and clothes only, does not affect 

the principle.—Nelson y. Iverson, 9 
In detinue for a slave, the defendant introduced as a witness the 

father of his vendor, who testified, that he held an order on defen- 
dant from said vendor for the balance of the purchase money, which 

was to be paid at the termination of the suit, and that said vendor 

had given this order as a present to his mother, who was the wife of 

the witness: Held, that the witness was incompetent, from inter- 

est, to testify for defendant.—Slaughter v. Cunningham, 260 
Where the demand in suit is under $20, both parties being compe- 

tent witnesses for every purpose, it is discretionary with the court to 
permit plaintiff to be re-examined for the purpose of rebutting the 
testimony of one of defendant’s witnesses.—Stein v. McArdle & 
Waters, 844 
When the sureties of a principal debtor are sued on a note, their 
principal is not a competent witness for them witheut a release. — 
Garrett et al. v. Holloway & Malone, 376 
& practical surveyor, who testifies that he is familiar with the pecu- 

liar marks used by the United States’ surveyors in their government 
surveys, may give his opinion, as an expert, whether a particular 

line was marked by them.--Brantly v. Swift, 390 
In trover for the conversion of a slave, a witness who, as agent of 
plaintiff, brought the slave to this State, is competent to prove his 
own agency ; and although his testimony also tends to show that the 
slave was sold under attachment against himself, sued out by de- 
fendant, this does not render him incompetent, if there is no evidence 
showing that he consented to the levy or sale.—Napier et al. v. 
Barry, 611 
Where a deed of trust is attacked for fraud, a general creditor of the 
grantor, whose debt is not secured by the deed, is a competent wit- 
ness to prove the bona fides of any secured debt, although he may 
have anotherjsecurity.—Ala. Life Ins. & Trust Co. v. Pettway, 544 

































